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IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

SEATTLE TIMES COMPANY

a Delaware corporation,
Petitioner,

No. 8’40?/’0

)
)
)
)
V. ) PETITION FOR WRIT OF
)  MANDAMUS
)
SERKO, Judge of the Superior )
Court, Pierce County; and THE )
)

HONORABLE BRYANE.
CHUSCHOFF, Judge of the Superior)
Court, Pierce County, )

)

Respondents. )




Petitioner Seattle Times Company (“Times”) alleges as follows:

I. PRELIMINARY STATEMENT

1. The Times seeks a writ of mandamus to compel Respondents to
allow pﬁblic access to police incident reports and other public records
related to the Ndvember 29, 2009, shooting of four Lakewood police
officers. The records are of extreme public interest and are subject to
disclosure under the Public Records Act (“PRA”). The public is being
categorically denied access to the records by two orders entered by .the
Respondents, both Superior Court judges in Pierce County, in the criminal
cases of seven alleged accomplices to the shoofings. .The Times seeks this
writ on the ground that the orders enjoining disclosure are piainly contrary
to the PRA and to numerous decisions of this Court addressing public
access to investigative records, the sealing of court files, and the proper
method for assessing claims. of prejudicial pretrial publicity.

2. Respondent Judge Serko entered an order on May 20, 2010 (the
“May 20 Order,” Ex. A), finding that the defendants’ fair trial rights
required withholding virtually all of the records requested by the Times.
From the facially incorrect premise that the public has “no constitutional
right to attend criminal trials,” id. at 8, Judge Serko withheld the records
without identifying any applicable PRA exemption; without specifying

how disclosure of any — much less all - of the records would endanger
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defendants’ fair trial rights; and without considering whether alternatives
short of blanket secrecy could have addressed any fair tﬁal concern. The
court identified no fact to indicate that the disclosure would lead to
prejudicial pretrial publicity. | To the contrary, the b‘court held that the news
coverage to date had not endangered the court’s ability to seat an impartial
jury. The May 20 Order conflicts with, among other authority, Cowles
Publishing Co. v. Spokane Police Department, 139 Wn.2d 472, 987 P.2d
620 (1999). Cowlés holds that (a) police investigative records are
presumptively subject to disclosure under the PRA when they relate to
incidents in which a suspect has already been referred for prosecution, and
(b) a defendant’s fair trial right does not compel categorical nondisclosure
of investigative records about the underlying case.

3. Respondent Judge Chuschoff entered an ex parte order dated June
9, 2010 (the “June 9 Order,” Ex. B), sealing all exhibi"ts entered in open
court in a just-completed criminal trial of one of the alleged accomplices
to the shootings. The order contains none of the findings required by
GR 15 and is plainly unconstitutional under Rufer v. Abbott Laboratories,
154 Wn.Zd 530, 114 P.3d 1182 (2005).

4. An original action for mandamus is the appropriate vehicle for

news entities to vindicate their rights of access in the context of criminal
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proceedings. The Times has no alternative speedy and adequate remedy
that would permit timely release of the public records at issue.

II. PARTIES AND JURISDICTION

5. Petitioner, a Delaware corporation, publishes three Washington
daily newspapers. — The Seattle Times, the Yakima Herald-Republic and
the Walla-Walla Union-Bulletin — and their affiliated websites.
6. The Times is beneficially interested in this matter, RCW 7.16.170,
~ because it submitted fhé PRA requests described herein.
7. Respondents are judges of the Superior Court for Pierce County. !
8. Respondents are under a clear duty resulting from their office,
RCW 7.16.160, to follow the PRA, the holdings of this state’s appellate
courts, and other statﬁtory and constitutional authority.
9. This Couﬁ has original jurisdiction over this peﬁtion under Article
4, Section 4 of the State Constitution, RCW 7.16.160 and RAP 16.2. See
State ex rel. Edelstein v. Foley, 6 Wn.2d 444, 448, 107 P.2d 901 (1940)
(supérior court judge is “state officer” and thus subject to Art. 4, Sec. 4).
10. It is appropriate for this Court to exercise original jurisdiction over
this matter. This case concerns the right of the press and the public to

* obtain timely access to police and court records of extreme public interest.

! Although the only necessary respondent in a mandamus action is the official to whom
the proposed writ is directed, Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 35, 640 P.2d
716 (1982), the Times has provided notice of this action to all parties who appeared in
proceedings regarding the two orders at issue.
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This Court has approved mandamus as the means by which the press may
assert its rights, particularly in the context of criminal éases for which
formal intervention is not permitted. See Seattle Times Co. v. Ishikawa, 97
Wn.2d 30, 35, 640 P.2d 716 (1982); State v. Coe, 101 Wn.2d 364, 372,
n.2, 679 P.2d 353 (1984); State v. Bianchi, 92 Wn.2d 91, 93, 593 P.2d
1330 (1979). Even if the Times has a right of direct review (which is
uncertain, id.), mandamus is still appropriate where — as here — the press
seeks to obtain newsworthy records in a timely manner, or where /
alternative means such as discretionary review would involve additional
delay. Coe, 101 Wn.2d at 372 n.2. Absent intervention from this Court,
Respondents’ orders likely will be used as a basis to close proceedings and
seal court records in the upcoming trials of the other alleged accomplices
to the shootings, aﬁd will be cited by defendants generally to deny the
press and public timely access to police reports any time a trial is pending.
11. If the Court finds mandamus to be an inappropriate vehicle, the
Times requests in the alternative that the Court treat this Petifion asa

motion for direct review of the May 20 and June 9 orders under RAP 4.2.

III. FACTS AND PROCEDURAL BACKGROUND
A. The Times’ PRA Request

12. On November 29, 2009, Maurice Clemrﬁons shot and killed four

Lakewood police officers at the Forza coffee shop in Parkland.
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13.. Shortly thereafter, reporter Steve Miletich, on behalf of the Times,
made a verbal public. records request to the Pierce County Sheriff’s Office
(“PCSO”) for incident reports relating to the events inside the coffee shop.
On December 17, Miletich made a written PRA request to PCSO for
police incident reports related to events outside the coffee shop after the
shootings. OnJ anuary 4, 2010, he requested records held by PCSO
related to ATF “gun trace” information in connection with the shootings.
Ex. C (summary of PRA requests).

14. The PCSO is prepared to reléase the investigative record requested
by the Times and by other PRA requesters, unless enjoined ﬁ:om doing so.
Ex. D (2/1 Q/ 10 letter from PCSO). Atno time has the PCSO claimed that
any of the records are exempt from disclosure. Neither the PCSO nor the
Pierce County Prosecutor’s Office has claimed that nondisclosure of the
records is “essential for effective law enforcement.” RCW 425 6.240(1)
(PRA’s investigative records eiemption).

B. Motions to Enjoin the PRA Requests

15. The State has filed criminal charges against seven alleged
accomplices of Maurice Clemmons. These defendants, and the cause
numbers of their individual criminal cases, are listed on the face of the

May 20 Order, Ex. A. The cases remain open.
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16. On March 11 and 12, 2010, ﬂife of the defendants moved to enjoin
the PCSO from producing “any and all” records responsive to the Times’
PRA request. Ex. E (defense motions). The remaining defendants
subseqﬁently joined in the motions.

17. Although filed in the individual criminal actions, the motions were |
brought under RCW 42.56.540, a section of the PRA that allows a party
named in br referred to in a public fecord to seek to enjoin its felease. The
Times opposed the motions. Ex. F. .

18; On May 7,2010, Judge Stephanie Arend entered an order in the
seven separate criminal matters, directing that the records at issue'be
submitted for a consolidated in camera review by “[a] sitting Judicial
Officer bf Pierce County,” to defermine whether any PRA exemption
applied and whether release of any of the records would impair the
defendant’s right to a fair trial. Ex. G.

19. Defendants submitted further objections to disclosure on May 14,
| 2010. Defendants argued that, with the exception of four records (all
related to an individual who had previously been tried for falsely claiming
responsibility for the shootings), the records were categorically exempt
under the PRA and the Sixth Amendment. Ex. H. The Times responded

to these objections on May 18, 2010. Ex. I
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C. Judge Serko’s May 20, 2010 Order

20. The in camera review was referred to Judge Serko. In the May 20
Order, she concluded that all of the records, other than the four items to
which defendants did not object, were exempt from disclosure. Ex. A.

21. The May 20 Order invited the parties to submit written objections.

~ Id. at 21. The Times did so on May 28, pointing out four distinct errors of

~ law in the order, each understating the public’s right of access. Ex.J.

Defendants responded to these objections. Ex. K.

22. Judge Serko heard argument on the objections on June 7; 2010.
Judge Sérko construed the Times’ objections to the May 20 Order as a
motion for reconsideration, and she denied that motion. Ex. L.

D. Judge Chuschoff’s June 9, 2010 Sealing Order

23 The trial of one of the seven alleged Clemmons accomplices,
Latanya Clemmons, began on May 17, 2010. The évidentiary portion of
the trial was complete prior to June 9, 2010.

24. Television cameras were permitted during the evidentiary portion

of the Latanya Clemmons trial. Sée, e.g., http://tinyurl.com/2e20zg8

(5/24/10 KING-5 news coverage of trial testimony). Trial exhibits —
including at least some that were withheld pursuant to the May 20 Order —

were entered into evidence in open court, and were reported on in the

2 At the hearing, Judge Serko made some verbal clarifications to the narrative of the May
20 Order, but did not alter the order itself. A transcript of the hearing is forthcoming.
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press. See, e.g., http:/tinyurl.com/2¢2qecg (5/20/10 Seattle Times story
reporting on taped interview with Latanya Clemmons played at her trial);

http://tinvurl.coin/Zecchb (May 25, 2010 News Tribune story discussing

trial testimony regarding investigation).3

25. On June 9, 2010, counsel for defendant Eddie Davis moved ex

parte to seal all of the Latanya Clemmons trial exhibits. The only ground

offered in support of the motion was Judge Serko’s May 20 Order. Ex. M.
(motion to seal).

26. Judge Chuschoff entered the ex parte order on June 9, 2010. It
states that “all exhibits admitted in the case of State v. Clemmons ... shall
be éealed pending examination of these exhibits by defense counsel[.]” A
hearing on the matter is currently scheduled for Juﬁe 25, 20'10.

27. The June 9 Order was entered without notice to all interested

| parties, as required by GR 15 and Rufer v. Abbott Laboratories. Neither

.the June 9 Order, nor the May 20 Order on which it is based, contains any

finding that sealing was justified by identified compelling concerns that
outweighed the public interest in access to court records. Neither the June -
9 Order, nor the May 20 Order on which it is based, considered less

restrictive alternatives to sealing. Such findings are required by GR 15,

Rufer, and Article 1, Section 10 of the State Constitution.

3 This Court may take judicial notice of the fact of news publication. RCW 5.68.010(4).
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IV. STATEMENT OF CLAIMS

A. The May 20 Order Misconstrues the PRA and
Disregards This Court’s Pretrial Publicity Cases

28. The issues raised in this Petition are not new. In Cowles, this
Court set out the analysis that applies where, as here, a PRA requester
seéks police investigative reports while the underlying criminal trial
remains pending. The May 20 Order mentions Cowles, but fails to apply
it, and ignores its holding and rationale.

29. Cowles, ‘WhiCh involved a newspaper PRA request for a police
incident report, holds that such investigative records are “presumptively
disclosable upon request” after the suspect has been arrested and referred
to»the prosecutor for charging. 139 Wn.2d at 481; see also'id. at 479-80
(“[W]e hold in cases where the suspect has been arrested and the matter
referred- to the prosecutor, any potehtial dangér‘to effective law
enforcement is not such as to warrant categorical nondisclosure of all
records in the police investigative file.”). The presumption of disclosure
can be overcome, but 6nly if the court determines that nondisclosure of
specific information is “essential” to “effective law enforcement,” as

required under the PRA’s investigative records exemption.4 Id.

* The investigative records exemption was RCW 42.17.310(1)(d) at the time Cowles was
decided. The same provision is currently codified at RCW 42.56.240(1).
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30. Cowles also holds that a defendant’s right to a fair trial does not

require maintaining blanket secrecy of all related police records:

Nor does a defendant’s constitutional right to a fair

trial compel categorical nondisclosure of police

investigative records. Facts regarding pending

criminal prosecutions are often made public prior

to trial. This rarely results in the inability to

impanel a fair and impartial jury.... The general

public is well aware that a person is innocent until

proven guilty.
Id. at 479 (emphasis added). Rather than “categorical nondisclosure,”
Cowles presumes access, and requires that to the extent nondisclosure of
information is nevertheless necessary to protect the trial process, “the trial
court should conduct an in camera review and make a case-by-case
determination of whether nondisclosure is essential to effective law
enforcement.” Id. at 479-80.

31. Cowles is squarely on point in this case, but the May 20 Order
disregards the decision. Most fundamentally, Judge Serko failed to.
acknowledge that the police investigative records sought by the Times are
presumptively subject to disclosure, under both Cowles and the PRA’s
mandate that public records must be provided unless a specific exemption
applies. RCW 42.56.030, .070(1); Progressive Animal Welfare Society v.
University of Washington, 125 Wn.2d 243, 251, 884 P.2d 592 (1994)

(“PAWS”). While Judge Serko reviewed the records in camera, she
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withheld virtually all of them without any case-by-case determination fchat
release would impair effective law enforcement, and without any factual
explanation as to why blanket nondisclosure was necessary to protect
defendants’ fair trial rights. This is precisely the categorical nondisclosure
that Cowles holds is impermissible.
 32. The May 20 Order miscoﬁstrues the PRA in other critical respects:
| a. The May 20 Order’s discussion of the investigative records
exemption ignores Cowles, and relies instead on Newman v. King County,
133 Wn.2d 565, 947, P.2d 712 (1997). Ex. A at 5. The order suggests
that under Newman, the records might be exempt from disclosure because
prosecutors have not yet decided whether to seek the death pen.alty against
one of the defendants, and thus the investiga‘;ion could be considered
“ongoing” (even though .neither the prosecutor nor the PCSO so assert).
Id. This analysis is incorrect, ﬁrst? because Newman is inapplicable to
cases (like this one) in which the defendant has already been identified.
The question in Newman was whether withholding records of a 25-year-
old homicide investigation in which no suspect ha.d. been identified was
“essential to effective law enforcement.” This Court held that it was. The
holding was based on deference to investigators’ claims that they were
still pursuing leads and that the case was “leading toward an enforcement

proceeding.” Id. at 573. But Newman was limited to its facts in Cowles,

i

PETITION FOR WRIT OF MANDAMUS - 11

DWT 14840157v2 0040702-000°70



which artioulates a different standard for evaluating the investigative
records exemption after “the suspect is arrested and the case referred to
the prosecutor.” Cowles, 139 Wn.2d at 481. Under Cowles and the plain
language of RCW 42.56.240, the issue is not whether some aspect of the
investigation is “ongoing.” The issue is whether nondisclosure is |
“essential to effective law enforcement.” The May 20 Order identifies no
evidence that releasing the records at issue would affect the prosecutor’s |
ability to make the death penalty decision, or impair any other law
enforcement function. The May 20 Order mistakenly relies on Newman,
and disregards Cowles’ holding that disclosure under the PRA need not
wait until the judicial process has run its course. 139 Wn.2d at 479.

b. The May 20 Order declines to fully address the scope of the
investigative records exemption, because it purports to rely instead “on the
exemption in RCW 42.56.540.” Ex. A at 5. The order goes on to
withhold all of the records at issue based on this Section 540 “exemption.”
Id. at 7-21. But Segtion 540 ié not an exemption' to disclosure. Rather, as
this Court has held several times, it is a procedural provi‘sion, not an
independent basis for withholding public records. The provision (formerly
RCW 42.17.330) “is simply an injunction stafute. It is a procedural
provision which allows a superior court to enjoin the release of specific

public records if they fall within specific exemptions found elsewhere in
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the Act”> PAWS, 125 Wn.2d at 257 (emphasis added); see also Soter v.
Cowles Publishing Co., 162 Wn.2d 716, 756-57, 174 P.3d 60 (2007). The
May 20 Order disregards this rule, and erroneously withholds records
under RCW 42.56.540, untethered to any specific PRA exemption.

33. The May 20 Order ultimately rests on the Court’s apparent
determination that defendants’ fair trial rights trump any right of access
that the Times or the public has under the PRA. Ex. A at 6-7. Relying on-
Gannett Co. v. DePasquale, 443 U.S. 368, 391 (1979), Judge Serko found
that “[m]embers of the public have no constitutional right to attend -
criminal trials.” Ex. A at 6. Further, the May 20 Order finds that
defendants’ fair trial rights justified a blanket nondisclosure of all of the
police records related to the Maurice Clemmons investigation. The sole
factual finding cited in support of this conclusion is the following:

The Court takes judicial notice of the extraordinary
level of local, state and national attention that this
story garnered for days and weeks following the
November 29, 2009 event. By recognizing the
extensive coverage of these cases by the media, the
Court does not suggest that a fair and impartial
Jjury and proceeding cannot occur in Pierce
County; however, further release of investigative

materials and details may jeopardize that right
which in turn justifies exemption under the PRA.

Id. at 7 (emphasis added). Judge Serko’s analysis of defendants’ fair trial

rights is plainly erroneous, in at least the following respects:
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a. The May 20 Order fails to acknowledge Cowles’ discussion
of fair trial rights. Under Cowles, “protection of the trial process” is a
legitimate law enforcement end, such that records may be withheld under
the PRA’s investigative records exemption when doing so is essential to
protect fair trial rights. 139 Wn.2d at 478. But, again, éategorical
nondisclos'urelon this basis is not permitted. Because disclosure of police
records “rarely results in the inability to impanel a fair and impartial jury,”
id. at 479, withholding records on this basis can only be done after a
careful, faét—speciﬁc analysis. No such analysis was done in this case.

b. The May 20 Order makes no finding that release of the
records at issue will result in prejudicial pretrial publicity, but instead
relies entirely on speculation. This Court requires factual findings of
prejudice, not mere speculation, to support any claim of prejudicial pretrial
publicify. For example, in Ishikawa, this Court reversed the trial court’s
closure order in part because Judge Ishikawa presumed, without factual
findings, that news coverage about the underlying trial was prejudicial:

Other than acknowledging that petitioner-
newspapers had covered the murder itself (some 6
months earlier) the court included no other factual
findings or legal conclusions in the record. ... The
court’s legal conclusions were not substantiated by
the factual findings. The factual basis for its
conclusions regarding the need for secrecy and the

suitability of the methods chosen should have been
detailed. For example, there is no evidence that the
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judge considered the actual impact of publicity on
potential jurors[.]

Ishikawa, 97 Wn.2d at 41. The May 20 Order makes the same error.

In other contexts, this Court has similarly held that a generalized
fear of publicity is insufficient to implicate the defendants’ fair trial rights.
The relevant question is whether the court will be unable to seat an
impartial jury — a determination that is to be mgde with reference to such
factual considerations as whether or not the publicitys was inﬂammétory;
when such publicity dccurred relative to frial; and the size of the jury pool.
State v. Jackson, 150 Wn.2d 251, 270, 76 P.3d 217 (2003). “Pretrial
publicity need not impair the defendant’s right to a fair trial,” even where
a defendant standé accused of violent well-publicized crimes in a small
community. State v. Bassett, 128 Wn.2d 612, 616-17, 911 P.2d 385
(1996); State v. Rice, 120 Wn.2d 549, 557, 844 P.2d 416 (1993) (‘“fact that
a majority of prospective jurors had knowledge of the case, without more,
is irrelevant.... The relevant analysis is whether the jurors had such fixed

opinions that they could not act impartially”).5

5 See also State v. Clark, 143 Wn.2d 731, 757, 24 P.3d 1006 (2001) (no prejudice where
news coverage of crime was widespread but “media coverage itself didn’t create the
inflammatory publicity as much as the facts of the crime, and the coverage itself did not-
appear to be designed or directed to inflame”); 12 Royce A. Ferguson, Jr., WASHINGTON
PRACTICE: CRIMINAL PRACTICE AND PROCEDURE, § 1814 (3d ed: 2004) (“The mere
presence of widespread adverse pretrial publicity concerning the defendant does not
establish a reasonable probability that he cannot obtain a fair trial”).
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The May 20 Order ignores this authority. It rests on bare

“speculation about future news coverage, with no discussion about the size

of the jury pool, or the anticipated difficulty in seating an impartial jury.
While news coverage of the November 29 events may have been
extensive, J ﬁdge Serko determined that it has not been prejudicial to these
defendants. The order thus provides no basis for finding that disclosure
would in fact threaten the defendants’ fair trial rights.

c. Even if any defendant had established a substantial
probability that pretrial publicity posed a risk 6f prejudice, categorical
nondisclosure still would not be appropriate. Rather, the trial court Would
first be required to consider alternatives to closure, such as searching voir
dire and céutionary jury instructions. Bassett, 128 Wn.2d at 616.
Moreover, whether a defendant’s fair trial rights justify any restriction on
the public’é right of access is determined under the five-factor test set |
forth in Ishikawa. That testis “a strict, well-defined standard” intended to
assure “careful, case-by-case analysis” when restrictions on public access
are sought. State v. Boﬁe-Club, 128 Wn.2d 254, 906 P.2d 325 (1995). In
this context, the most significant Ishikawa factor would be the requirement
that “the requested method for curtailing access” is “the least restrictive

means available[.]” 97 Wn.2d at 38. The logic of Ishikawa precludes
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blanket nondisclosure, and requires a careful, specific analysis that is
absent in the May 20 Order.

d. The May 20 Order also must be rescinded because oif its
erroneous conclusion that the public has “no constitutionél'righ ” of access
to criminal trials, based on Gannett, 443 U.S; 368. Ex. A at 8. But
Gannett addreéses only the Sixth Amendment. As the U.S. Supreme
Court explained a year after it decided Gannett, the public does have a
right of access to criminal proceedings under the First Amendment.
Richmond Newspapers, Inc. v. Virginia, 448 .U.S. 555, 564 (1980). “The
first amendment guarantees the public and the press the right to attenh
crirﬁinal trials.” Seattle?’ imes Co. v. United States Dist. Court, 845 F.2d
1513, 1515 (9th Cir. 1988).5 In Washington, this right of access to |
criminal proceedings and court records is guaranteed by Article I, Section
- 10 of the State Constitution. Ishikawa, 97 Wn.2d at 36. The May 20
‘Order ignores the unbroken line of cases, dating back to Ishikawa, in
which this Court has affirmed and expanded the public’s constitutional
right of access.. The May 20 Order rests oﬁ an unconstitutional premise

that colors all of its conclusions.

S dccord, Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982); Press-
Enterprise Co. v. Superior Court, 478 U.S. 1, 9 (1986).

" E.g., Allied Daily Newspapers of Wash. v. Eikenberry, 121 Wn.2d 205, 848 P.2d 1258
(1993); Bone-Club, 128 Wn.2d 254; Rufer, 154 Wn.2d 530; State v. Easterling, 157
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34. In sum, the May 20 Order must be rescinded under each of the
standards discussed above — Cowles’ interpretation of the PRA, Jackson
and the other cases evaluating claims of prejudicial pretrial publicity, and
Ishikawa and its progeny. Each of these standards prohibits blanket .
secrecy Based on unsubstantiated concerns about news coverage. All three
réquire starting from a presumption of disclosure, and releasing all of the
records except for those portions, if any, for which a factual showing is
made (after consideration of alternatives) that nondisclosure is eséential
for effective law enforcement or to protect a defendants’ fair trial right's.

B. The June 9 Order Plainly Infringes on the Pubiic’s
Rights of Access to Court Record

35. The ex parte June 9 Order sealing the Latanya Clemmons trial
exhibits is invalid on its face. Under GR 15 and Rufér, exhibits used at
trial must be available for bublic inspection, and cannot be sealed unless
the court engages' in the five-part Ishikawa analysis. The analysis is
constitutionally required before any limitation on access to court records is
ifnposed. Rufer, 154 Wn.2d at 544.

36. judge Chuschoff entered fhe June 9 Order without engaging in
such an analysis. Without limitation, (a) notice was inadequate; (b) there

was no finding that sealing was the least restrictive means available;

Wn.2d 167, 171-72, 137 P.3d 825 (2006); State v. Strode, 167 Wn.2d 222, 217 P.3d 310 .
(2009).
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(c) there was no finding that sealing Wouid be effective in protecting the
interésts allegedly threatened (which, at a minimum, should have
considered the fact that the exhibits were already displayed in open court
and in the news media); (d) the order did not weigh the competing
interests of the defendants and the public, and (e) the order did not
coﬁsider the alternatives to sealing.

37. Judge Chuschoff’s reliance on the May 20 Order as a basis for
sealing trial exhibits was not justified. The May 20 Order did not engage
in an Ishikawa analysis, as discussed above. Nor did it consider that some
of the records lwere relied on By a jury in épublic criminal trial. Thus,
even if the May 20 Order was entirely correct, the June 9 Order would still
beunconstitutional.

V. RELIEF REQUESTED

38. The May 20 and June 9 Orders pose an ongoing injury to the
Times’ and the public’s ability to obtain public records about a matter of
extreme public interest. Under the terms of the May 20 Order, the police
records sbught by the Times will remain secret until the last defendant’s
trials is “concluded.” Ex. A at 22. One of the defendants is not going to
be tried until March 2011 at the earliest. Unless this Court directsl
otherwise, the defendants in the underlying cases likely will continue their

efforts to seal court records and proceedings. More generally, the May 20
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Order will be relied on by defendants throughout the state to deny the
press and public timely access to police records based on a categorical
“pending trial” exemption to accéss — an exemption that is not found in the
PRA and that is impermissible under Cowles.

39. For the foregoing reasons, the Times respectfully asks this Court:

| a. To issue a writ of mandamus compelling Respondents to

allow public access to (i) the records sought in the Times” PRA requests,
and (i) to the Latanya Clemmons‘trial exhibits;

b. Alternatively, to issue a writ compelling Respondents to
allow public access to the foregoing récords, except for information, if
any, that is found (i) to be exempt from disclosure under a specific PRA
exemption or (ii) to pose a substantial probability of leéding to prejudicial
pretrial publicity and an inability to seat an impartial jury. Any such
nondisclosure must be supported by factual findings, must consider
alternatives to nondisclosure, and must conform with this Court’s
decisions in Cowles, Jackson, Ishikawa, and Rufer.

C. To issue such other instructions and relief as the Court

deems appropriate for resolving the issues presented herein.
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RESPECTFULLY SUBMITTED this 17% day of June, 2010.

Davis Wright Tremaine LLP
Attorneys for Petitioner
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Exhibit B.
Exhibit C.
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Exhibit F.
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Finding and Order Re: In Camera Review of PCSO
Documents, Entered by Respondent Judge Sarko on 05/20/10

Order Sealing Exhibits Admitted in State v. Clemmons,
Pierce County Cause No. 09-1-05523-0, Entered by
Respondent Judge Chushcoff on 06/09/10

Summary of Public Records Requests filed by PCSO on
03/18/10 ‘

Letter from Pierce County Sheriff’s Department to Counsel
Re: Public Records Request, dated 02/25/10
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03/11/10-03/12/10 :
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Company to Defendants’ Motions to Enjoin Release of
Public Records, dated 03/29/10

Order on Motion to Reconsider and for in Camera Review
for Documents Under Public Records Act, dated 05/07/10

Defendants’ Memorandum Re: Objection to PCSO
Documents Identified for Release, dated 05/13/10

The Seattle Times’ Opposition to Memorandum Re:
Objection to PCSO Documents Identified for Release, dated
05/18/10 o

The Seattle Times’ Objections to Court’s May 20, 2010
Findings and Order Re: In Camera Review of PCSO -
Documents, dated 05/28/10
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Exhibit K. Defendants’ Reply to Request Reconsideration, dated
06/04/10

Exhibit L. Order Denying Reconsideration, dated 06/07/10

Exhibit M. Defendant E. Davis’ Motion to Seal Exhibits Admitted Into
Evidence, in the State v. LaTanya Clemmons, Pierce County.
Cause No. 09-1-05523-0 and Declaration of John O’Melveny
in Support Thereof, dated 06/09/10
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346108  FN 05-21-10

STATE OF WASHINGTON, )
) : No: 09-1-05374-1
Plaintiff,” No: 09-1-05375-0

S No: 09-1-05340-6
|. No: 09-1-05452-7

. ve: ‘ No: 09-1-05453-5
. _ - . No: 09-1-05523-0
DAVIS, EDDIE LEE, No: 10-1-00938-0
DAVIS, DOUGLAS EDWARD g .
| HINTON, RICKEY ' ' FINDINGS AND ORDER RE: IN CAMERA
WILLIAMS, QUIANA M. ‘ REVIEW OF PCSO DOCUMENTS

NELSON, LATRECIA . x ‘
CLEMMONS, LATANYA K. : '
ALLEN, DARCUS,

Defendants.

hnzsa-

THIS MATTER having come on before the undersigned Judge for an in camera review of
documents assembled by the Pierce Cdun’ty Sheriff's Office (PCSO);'and the Court having made such
review and considered the briefing of the parties and applicable statutes and case law; now, therefore,

the Court makes the following findings and order: .

PROCEDURAL HISTORY
Public records were requested from the PCSO by Robert J. Hill, American Economy Insurance

Company, Christie Law Group, Michael Hanbey (attorney) and the Seatile Times. DPA/Legal Advisor

‘Craig Adams memorialized the documenfs requested (*Summary of Public Records Requests 3/18/2010”

and the responsive documents held (“Summary of Documents Held by Pierce County Sheriff's

Departmerit Subject to Disclosure 4/23/2010"). By order dated 4/7/2010, Judge Bryan Chushcoff

ordered a stay of disclbsure of records until 4/21/2010. On 4/23/2010, Judge Stephanie Arend extended

Judge Chushcoff's order to 4/29/2010 for presentation of an order reflecting her oral ruling. On

FINDINGS AND ORDER RE: IN CAMERA
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4/29/2010, an order continuing the stay re: in camera review for documents under PRA was signed and
entered by the Court, appointing the undersigned to review the documents held by the PCSO in camera.

The 4/29 order alsg extended the stay, set a briefing and objection schedule and required the review to

| be completed by May 20, 2010. On-May 7, 2010, Judge Arend entered an order on motion for

reconsideration and for in camera review for documents undgér PRA.
Eollowing the above, the undersigned was supplied with copies of all orders, briefs filed to date,
objections and other related miscellaneous pleadings, along with an original CD with index and

documents referenced in Mr. Adams’ 4/23/2010 summary. Subsequent to 5/7/2010, the Court received

- additional pleadings which included:

* Memorandum re: Objection _to‘PCSO Documents {dentified for Release (filed by
Defendant Darcus Allen, 5/14/2010)

= Objections to Disclosure (filed by Letrecia Nelson, 5/14/2010)

= Notice of Joinder in Objections to PCSO Documents |dentified for Release (filed by
Defendant Douglas Davis, §/17/2010)

= Seattle Times' Opposition to Memorandum re; Objection to PCSO Documents Identified
for Release (filed by Seattle Times, 5/18/2010)

= Seatlle Times'Objecﬁdn to Douglas Davis' Notice of Joinder in Objections to PCSO
‘Documents ldentified for Release (filed 5/18/2010)

= Seattle Times' Reéponse to Letrecia Neison's Objections to Disclosure (filed 5/18/2010)
The Court is advised that the records requested by Robert J. Hill were préviously determined
exempt by the PCSO. Apparently, Mr. Hill made no further Aaftempt fo object to t_he non-disclosure. The
reéords requested by Mr. Hill were not fnt’:luded in the indexed rgcords and he has not appeared at aﬁy

of the hearings on this matter.

GENERAL TENETS OF THE PRA

Strong public palicy is expressed by the Legislaturé for full and open disclosure regarding
government process. RCW 42.56.030. The burden falls on the objecting party to establish that an

exemption applies. Progressive Animal Welfare Soc. v. UW, 125 Wn.2d 243, 251, 257-258, 884 P.2d

1 592 (1994). The collecting agency (PCSO) summarized the records held as responsive to the requests
24 |} :

but, significantly, voiced no objection to disclosure. The Defendants in the above cases did object.

FINDINGS AND ORDER RE: IN CAMERA . |
REVIEW OF PCSO DOCUMENTS -2
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The PRA (Public Records Act) guarantees the public full access to
information concerning the workings of the government. [cite omitted]
The PRA preserves “the most central tenets of representative
government, namely, the sovereignty of the people and the
accountability to the people of public officials and institutions.” [cite
omitted] : o

»

The PRA requires disclosure of all public records unless an exemption
applies. [cite omitted]. When a party seeks a public record, the
government agency carries the burden of proving that the record is
exempt from disclosure. [cite omitted]. Additionally, if redaction would
eliminate the need for an exemption, the PRA requires disclosure of the
redacted record. RCW 42.56.210(1).

1 Koenig v. Thurston County, an. App. . P.3d , 2010 WL 1309617, p. 7 of 24

{Wash. App.' Div. 2, April 6, 2010).

With the foregoing public policy considerations and appéllate direction in mind, the Cdurt
reviewed documents, additional case faw and concluded factually that the risk to Defendants’ fair trial :
rights of pretrial pi)blicity, weighs in favor of non-disclosure for rﬁo_ét of the documentation. |

IN CAMERA REVIEW -

The proceés of ;’n camera review protects tﬁé investigative process, the bﬁvacy ofan individua}i
aﬁd the Defendant’s right to a fair trial. Multiple courts confirm.the need for such a review by the trial
Court. Cowles v. Spokane, 139 Wn.2d 472, 479, 987 P.2d 620 (1999): Limstrom v. Ladenburg, 136 I.
Whn.2d 595, 612, 963 P.2d 869 (1938). All parties agreed that suc.h a review Was necessary in this case
and this review followed. k\ '

STANDING

Defendants have standing to object to the release of the materials identified by the PCSO.
Having reviewed the documents, this Court finds that while many of the records do not specifically name
one or more of the Defendants, the records "pertain” to :‘them as an overall exfensive investigation
cuiminating in the charges filed against these seven Defendants.

}/I . |
i

"
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- VIOLATION OF RPC’S AND/OR BENCH-BAR-PRESS GUIDELINES

The Court finds that although the Ritles of Professional Conduct (RPC's) and the Bench-Bar-

Press Guidelines suggés_t ethical obligations and considerations, they do not rise to the level of |

mandatory directives in this context.

RIGHT TO PRIVACY

The findings and decision of the Court are based on the paramount concern for the Defendahts‘

fair trial rights (see discussion below). Although considered, the privacy rights of non-charged individuals |

was not the Court’s primary focus.

WORK PRODUCT

The work product privilege does not apply in f_his case because the documents are now in the’
possession of the opposing party by Virtue of the CD given to the undersigned and Defendants’ counsel.
Insofar as the mental impressions of investigat&rs. police officers and/or prosecutors are revealed_ in the .
materials, the gathering agencies would have had standing to make this objection to préduction of the
information to the opposing party anq chose'not to do so. Therefore, the privilege is waived. - |

EFFECTIVE LAW ENFORCEMENT EXEMPTION
(ONGOING INVESTIGATION)

If a record is an investigative record compiled by law enforcement, its
nondisclosure must be “essential” to law enforcement or to protect a
person’s right to privacy for that record to be exempt from disclosure
under RCW 42.56.240(1). Whether nondisclosure is essential to
effective law enforcement is an issue of fact. [cite omitted] The broad
language of this exemption, which the legislature has not defined,
clashes with the PRA’s presumption and preference for disclosure. [cite
omitted] When an agency claims this exemption, the courts may
consider affidavits from those with direct knowledge of and responsibility
for the investigation. [cite omitted]

Koenig v. Thurston County, supra, 2010 WL 1309617, p. 10 of 24.
in Newman v. King County, 133 Wn.,2d 565, 947 P.2d 712 (1997), the Court approved the two
step analysis for determination of the scope of the effective law enforcement exemption. First, the

documents must have been “compiled by law enforcement.” Second, the Court evaluates whether the

document(s) is essential to effective law enforcement. Newman v. King County, supra, 133 Wn.2d at

FINDINGS AND ORDER RE: IN CAMERA
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peZ287




| 10
11
12
13
14
18
| 16

17

18

18

20

21

2

23

24

25

- 57217284189 39413

573. Thereisno quesﬁoﬁ that the documents in this cése were compiled by law enforcement such that
prong one is met. 'Thé second step is to determine whether the investigation is leading toward an
e_nforéement proceeding. The Newman Court cites approvingly to NLRB v. Robbins, 437 U.S. 214, 223-
224 (1978) for the proposition that‘the Court méy feasibly make a * ‘generic determinatioﬁ’ about what is
essential for effective law enforcement.” /d. The Newman Court then adopts the Federal Court's three
part inquiry from the objecting agency. Consideration shoﬁld’ be given to: ‘
(1) Affidavits by people with direct knowledge .of and responsibility for -
the investigation . . ., (2) whether resources are allocated to the
investigation; and (3) whether enforcement proceeding are [sic]

contemplated.

/d.

Thé differences bétween the Newman case and the instant matter are clear. Newman lwas a
cold, 25 yéar o!d case which had not yet been charged. The vDavis, et a.l‘ cases.are pending charges and
in fact one (Latonya Clemhons) is currently in trial. Although Defendants argue that the investigation is
ongoing', it would appear, abﬁent further factuat input from the charging agency, that the charging
decnsvons have been made and the mvestlgatlon has concluded, that is, W|th one exception. The deasuon
whether to convert the case of Darcus Allen to a capital prosecution has not been made. Counsel for Mr.
Allen represents that this decision must be made on or before July 15, 2010. Therefore, as to that
charge, the investigation is ongoing. -

The Newman analysis presumes the reviewing Court’s need for the thoughts, impressions and
opinions of those involved in the ongoing investigation in order to make conclusions as to whether the
exemption of “effective law enforcement” applies. Since the compiling agency is not the objecting party
and has not (to this Court’s knowledge) supplied any affidavits, opinions, reports or impressions regarding

the ongoing nature of this investigation, the record does not allow for a “generic determination” as

|| contemplated by the Newman Court.  Rather, the Court must rely on the documents submitted, the

briefing of the parties and the law and the facts of the case(s). Because the Court relies on the

exemption in RCW 42.56.540 and the reasoning below, the Court does not request further facfual

explanation from the compiling agency.

FINDINGS AND ORDER RE: IN CAMERA
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ENDANGERING OF FAIR TRIAL RIGHTS

" This Court has long recognized that adverse publicity can endanger the
ability of a defendant to receive a fair trial. [cites omitted] To safeguard
the due process rights of the accused, a trial judge has an affimative
constitutional duty to minimize the effects of prejudicial pretrial publicity.
[cites omitted] And because of the Constitution’s pervasive concem for
these due process rights, a trial judge may surely {ake protective
measures even when they are not strictly and inescapably necessary.

Gannett Co. Inc. v. DePasquale, 443 U.S. 368, 378 (1979).

The above Coutt determined the open, public trial rights of the press in the context of a motion to

‘suppress and whether the hearing should be closed to the public. Gannett Co. Inc. v. DePasquale,

supra. Holding that the Defendant's right to a fair, impartial jury outweighed the media’s right to be

present, the Court stated

There can be no bhnklng the fact that there is a strong societal interest in
public trials. Openness in Court proceedings may improve the quality of
testimony, induce unknown witnesses to come forward with relevant
testimony, cause all trial pammpants to perform their duties more
conscientiously, and generally give the public an opportunity to observe
the judicial system. [cite omitted] But there is a strong societal interest
in other constitutional guarantees extended to the accused as well. The
public, for example, has a definite and concrete interest in seeing that

- justice is swiftly and falrly administered. [cite omitted] Similarly, the
public has an interest in having a criminal case heard by a jury,.an

~ interest distinct from the defendant’s interest in being tried by a jury of his
peers. [cite omitted] : '

Gannett Co. Inc. v. DePasquale, supra.
The right to a public trial is a constitutional guarantee which belongs to the Defendant, not the

general public. /d. At 381. Members of the public have no constitutional right to attend criminal trials. /d.

at 391.

The facts of the Gaﬁnett case are'analogous to the instant matter because Defendants urge this
Court to restrict access to the PCSO documents based in part on each Defendant's right to a fair,
impartial jﬁry uninfluenced by pretrial exposure to potential evidence.. One of the requesting parties, the
Seattle Times, argueé that thé objecting parties failed to submit evidence to support factually their

position. The Seattle Times is correct; Defendants do not provide data, statistics, print or video stories to

substantiate their position that pretrial publicity will jeopardize Defendants’ right to a fair and impartial jury.

FINDINGS AND ORDER RE: IN CAMERA
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The Court takes judicial notiée of the extraordinary level of local, state and national attention that
this story garnered for days and wee_ks.‘following the NO\'/ember 29, 2009 evéﬁt. By recognizing the'
extensive coverage of these cases by the media, the Court does not suggest that a fair and impartial jury
and proceeding pannot occur in Pierce County; however, further release of iﬁvestigatfve materials and

details may jeopardize that right which in turn justifies exemption under the PRA.

DOCUMENTS REVIEWED
The Court reviewed the following documents which were provided by CD and indexed as follows |
(the number in parentheses repfesénts the number of subsections under each heading):
“Files Currently on the Disc (12)"

ATF Reports (2)

Interviews and Statements (27)

King County Housing Authority

King County Sheriff (47)

PCSD Case Reports (154) ,

Related PCSD Case Reports (9) , : 4
Seattle Police Department (12) ‘ :
Tacoma Police Department (8)

Washington State Fusion Center

Case Summary — Time Line

Major incident Log ’

Photo Lineups -

® © 8 6 ® ¢ ¢ 0 & e o ¢

Based on the above legal analysis and the Court's review of the 'd_ocum’énts produced, the' Court
hereby finds that the documents are prbducible or exempt for the reasons noted below.
1; ATF Reports | .
Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42. 56. 540
2. Witness/Suspect Statements (Including Tacoma Police Department Officer Notes).
Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
3. King County Housing Authority & Financial/Protected Housing Documents
| Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
4. King County Sheriff

Event log — Exempt — Endangers the fair triaf rights of the Defendant(s).
RCW 42.56.540 '

FINDINGS AND ORDER RE: IN CAMERA
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~ Vehicle Impound — Exempt - Endangers the fair trial rights of the Defendant{s)

RCW 42 56 540

Officer Reports - Exempt- Endangers the fair trial nghts of the Defendant(s)
RCW 42.56.540

Related Pierce County Sheriff Department

Al records refated to Martin Santo Lewis should be released within five (5) days of
5/28/2010, unless further objection is recelved '

' 09-333-743-1 pdf

Exempt — Endangers the fair trial rights of the Defendant(s).
RCW 42.56.540

09-131-011-2 pdf

Exempt — Endangers the fair trial rights of the Defendant(s). -
RCW 42.56.540 :

09'-131-0111-3 pdf

' Exempt — Endangers the fair trial rights of the Defendant(s).

RCW 42.56.540
09-131-0111-4 pdf

Exempt — Endangers the fair tnal nghts of the Defendant(s).
RCW 42. 56.540 .

© 09-131-0111-5 pdf

Exempt ~ Endangers the fair trial rights of the Defendan(s).
RCW 42.56.540

09-333-0743-1 pdf

Naot exempt shall be produced by PCSO within five (5) days of 5/28/10 unless further.
objection is recezved

09-333-0743-2 pdf

Not exempt - shall be produced by PCSO within five (5) days of 5/28/10, unless further
objection is received.

09-334-0023 FIR.pdf

'Exempt — Endangers the fair trial rights of the Defendant(s).

RCW 42.56.540

FINDINGS AND ORDER RE: IN CAMERA
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Exempt — Endangers the fair trial rights of the Defendant(s).

RCW 42.56.540

6. Washington State Fusion Center Intelligence Reports

Exempt — Endangers the fair trial rights of the Defendant(s).

7. Seattle Police Department Reports

Exempt — Endangers the fair trial rights of the Defendan(s).

8. . Major Incident Log

Exempt — Endangers the fair trial rights of theDefendant(s).

9. Tacoma Police Department Files

Exempt — Endangers the fair trial rights of the Defendant(s).

10. - Tacoma Police Department Forensics Reports

Exetht — Endangers the fair trial rights of the Defendant(s).

11 Pierce County Sheriff Department Incident Reports

Att Summary Sheet 2-9-10.pdf

Exempt — Endangers the fair trial rights of the Defendant(s).

Attachmeng Summary.pdf

Exempi — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.1

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.2

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.3

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.4

Exempt — Endangers the fair trial rights of the Defendant(s).

FINDINGS AND ORDER RE: IN CAMERA
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RCW 42.55.540
RCW 42.56.540
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Incident No. 093330363.5

Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
Incident No. 093330363.6

Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
Incident No. 093330363.7

Exemptf Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
Incident No. 093330363.8!

E’xempf — Endangers the fairtrial rights of the Defendant(s). RCW 42.56.540
Incident No. 093330363.9 |

Not exempt - shall bé produced by PCSO within five (5) ,dayS of 5/26/10, unless further
objection is received. 3 . .

. Incident No. 093330363.10 -
R Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540

Incident No. 0933;“10363.11
Exempt; Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
Incident No. 093330363.12 o
Exempt — Endangers the fair trial rights of the Defénda;;t(s). RCW 42.56.540 |
Incident No. 093330363.13 |
Exempt — Endangers the fair trial rights Aof the Defendant(s). RCW 42.56. 540
Incident No. 093330363.14

' Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
Incident No. 093330363.15
Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
Incident No. 093330363.16 |
Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
Incident No. 083330363.17

Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540

FINDINGS AND ORDER RE: IN CAMERA
REVIEW QF PCSO DOCUMENTS - 10
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Incident No. 093330363.18

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.19

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.20

572372818
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Not exempt - shall be produced by PCSO within five (5) days of 5/28/10, unless further

objectton is received.

Incident No. 093330363.21

Exempt - Endangers th_e fair trial rights of the Defendant(s).

Incident No. 093330363.22

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.23

Exempt — Endangers the fair trial rights of the Defendant{(s).

Incident No. 093330363 24

Exempt — Endangers the fair trial nghts of the Defendam‘(s).

Incident No. 09,3330363;25

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No, 093330363.26

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.27

Exempt— Endangers the fair trial rights of the Defendant(s).

" Incident No. 093330363 28

Exempt — Endangers the fa:r trigl rights of the Defendant(s).

Incident No. 093330363.29

Exenipt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.30

Exempt — Endangers the fair trial rights of the Defendant(s).

FINDINGS AND ORDER RE: IN CAMERA
REVIEW OF PCSO DOCUMENTS <11

RCW 42.56.540

RCW 42.56.540

RCW 42.56.540
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Incident No. 093330363.31
Exémpt — Endangers the fair triél rights of the Defendant(s).
Incident No. 093330363.32

.Exempt— Endangers the fair trial n‘g:")ts of the Defendant(s).

" Incident No. 093330363.33 |

) Exempt; Endangers the fair trial rights of the:Defendant(s).

Incident No. 093330363.34 - ) '
Exempt— Endangers the fair trial rights éf the Defendant(s).
Incident No. 093330363.35 '
Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.36

Exempt - Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.37 .
Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.38

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.39
Exempt — Endangers the fair th’al rights of the Defendant(s).

Incident No. 093330363.40 '

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.41
E)fempr — Endangers the. fair trial rights of the Defendanl(s).
Incident No. 093330363.42

, Exempt— Endangers the fair trial rights of the Defendant(s).
Incident No. 093330363.43

Exempt — Endangers the fair trial rights of the Defendant(s).

FINDINGS AND ORDER RE: IN CAMERA
REVIEW OF PCSO DOCUMENTS - 12
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incident No. 093330363.44

Exempt — Endangers the fair trial rights of the Défendéht(é).

Incident No. 093330363.45

Exempt— Ebdangers the fair trial rights of the Defendant(s).

Incident No. 093330363.46 .

Exempt - Endéngers the fair trial righfs of the Défendant(s).

Incident No. 093330363.47 |

Exempt— Ehdangers the fair trial righfs of the Defendant(s).

incident No. 093330363.48

Exempt - Endangers/the fair trial rights of the Defendant(s).
\ Incident No. 093330363.49

Exempt — Endangers the fair trial n'gﬁts of the Défendaht(s}.

Incident No. 093330363.50

- Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.51

- Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.52

Exempt —- Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.53

Exempt— Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.54

Exempt —~ En&ange(s the fair trial rights of the Defendan?(s).
Incident No. 093330363.55 |
'Exempt — Endangers the fair trial rights of the Defendant(s).
Incident No. 093330363.56 |
Exe@pt— Endangers the fair trial rights of the Défendant(s).

incident No. 093330363.57

FINDINGS AND ORDER RE: IN CAMERA
REVIEW OF PCSO DOCUMENTS - 13
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RCW.42.56.540

RCW 42.56.540
R?W 42.56.540
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RCW 42.56.540
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RCW 42.56.540
RCW 42.56.540
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Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.58

incident No. 093330363.59

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.60

Exempt — Endangers the fair trial rights of the Defendant(s).

. Incident No. 093330363.61

' Exehvpt — Endangers the fair trial fighfs of the Defendan((s).

Inc1dent No. 093330363.62
Exempt Endangers the fair trial rights of the Defendant(s)

incident No. 093330363.63

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.64

Exempt - Endangers the fair trial nghts of the Defendant(s).

’ lncxdent No. 093330363.65

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.66

~ Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.67

Exempt — Endangers the fair trial rights of the Defendanl(s).

Incident No. 093330363.68

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.69

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.70

Exempt — Endangers the fair trial rights of the Defendant(s).

FINDINGS AND ORDER RE: IN CAMERA
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Exempt — Endangers the fair trial rights of the Defendant(s).

S/7258/2819 9413 |66

RCW 42.56.540
RCW 42.56.540
RCW 42.56.540
RCW 42.56.540

RCW 42.56.540
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Incident No. 093330363.71

Exempt ~ Endangers the fair trial rights of the Defendant(s).
Incident No. 093330363.72 |

Exempt — Endangers the fair *n'al rights of the Défendant(s).

Incident No. 093330363.73

B[/21729%8 39

RCW 42.56.540

RCW 42.56.540

Exempt — Endangers the fair trial rights of the Defendant(s’).‘\RCW 42 56.540

Incident No. 093330363.74

Exempt - Endangers the fair trial rights of the Defendant(s}).

. Incident No. 093330363.75

Exempt — Endangers the fair trial rights of the Defendant(s).
Incident No. 093330353;76 |
Exempt = Endangers the fair trial rights of the Defendant(s).
Incident No. 093330363.77

Exempt — Endangers the fair trial rights of the Defendan't(s).
inciden_t No. 093330363.80

Exempt — Endangers the fair trial rights of the Defepdant(s).
Incident No. 093330363.81 o

Exempt ~ Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.82

- Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.83
Exempt — Endangers the fair trial rights of the De'fendant(s);
Incident No. 093330363.84
Exempt ~ Endangers the fair trial rights of the Defendant(s).
Incident No. 093330363.85

Exempt — Endangers the fair trial rights of the Defendant(s).

FINDINGS AND ORDER RE: IN CAMERA
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Incident No. 093330363.86
Exempt — Endangers the fair trial rights of the Defendant(s).
' Incident No. 093330363.87

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.88

Exempt — Endangers the fair lrial n‘gbts of the Defendanl(s).

Incident No. 093330363.89 .

Exempt — Endangers the fair trial rights of the Defendant(s):

Incident No. 093330363.90

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.91

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.92

Exempt — Endangers the fair trial rights of the Defendant(s).

incident No. 093330363.93

Exempt — Endangers the fair trial rights of the Defendant(s).

incident No. 093330363.94

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.95

Exempt — Endangers the fair tria n'gh‘ts of the Defendant{(s).

Incident No. 093330363.96

Exempt — Endangers the fair trial rights of the Defendani(s).

Incident No. 093330363.97

. Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.98

Exempt — Endangers the fair trial rights of the Defendant(s).

FINDINGS AND ORDER RE: IN CAMERA
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Incident No. 093330363.99

Exempt — Endangers the fair trial rights of the Defendant(s).

- Incident No. 093330363.100

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.101

Exempt - Endahgers the fair trial rights of the_Defendant(s).

Incident No. 093330363.102

Incident No. 093330363.103

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.104

Exempt — Endangers the fair trial rights of the Defendant(s).

incident No. 093330363.105

Exempt — Endangers the fair triaf rights of the Defendant(s).

_Incident No. 093330363.106

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.107

| Exempt — Endangers the fair trial rights of the Defendavnt(s).

Incident No. 083330363.108

Exempt — Endangers'the fair trial n’ghts of the Defendant(s).

tncident No. 093330363.109

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.110

Exemp‘t — Endangers the fair trial rights of the Defendani(s).

Incident No. 093330363.111

Exempt — Endangers the fair trial rights of the Defendant(s).

FINDINGS AND ORDER RE: IN CAMERA .
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- Exempt — Endangers the fair trial rights of the Defendant(s).
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RCW 42.56.540

RCW 42.56.540
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RCW 42.56.540
RCW 42.56.540
ROW 4256.540
RCW 42.56.540
RCW 42.56.540

RCW 42.56.540

‘BB3090



- 10

1

12

13

14

15.

16
17
18

19

20

21

22

23

24

25

incident No. 093330363.112 -.

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.113

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 083330363.114

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.115

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.116

- Exempt — Endangers the fair trial rights of .the Defendant(s).

Incident No. 093330363.117

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.118

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.119

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No: 093330363.120

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 083330363.121

-+ Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.122

Exempt — Endangers the fair trial rights of the Defendant(s).

incident No. 093330363.123

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.124

Exempt — Endangers the fair trial rights of the Defendanti(s).

.FINDINGS AND ORDER RE: IN CAMERA
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Incident No. 093330363.125

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.126

Exempt — Endangers the fair trial rights of the Defendant{s).

Incident No. 093330363.127

Exempt ~ Endangers the fair trial nights of the Defendant(s).

Incident No. 093330363.128

h Exempt — Endangers the fair trial rights of the Defendanti(s).

Incident No. 093330363.129

\ Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.130

Exempt ~ Endangers the fair trial rights of the Defendant(s).

incident No. 093330363.131

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.132

Exempt - Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.133

Exempt — Endangers the fair trial rights of the Defendant(s).

incident No. 093330363.134

Exempt — Endangers the fair trial rights of the Defendanl(s).

Incident No. 093330363.135 -

Exempt — Endangers the fair trial nights of the Defendant(s).

Incident No. 093330363.136

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.137

Exempt — Endangers the fair trial rights of the Defendant(é).

FINDINGS AND ORDER RE: IN CAMERA
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incident No. 093330363.138

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.139

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.140

Exempt — Endangers the fair trial rights of the Defendanty(s).

Incident No. 093330363.141

Exempt — Endangers the fair trial rights of the Defendant(s).

"Incident No. 093330363.142

Exempt — Endangers the fair trial rights of the Defendanl(s).

* Incident No. 083330363.143

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363. 144

Exempt — Endangers the fair trial rights of the Defendant(s).

incident No. 093330363.145

Exempt — Endangers the fair trial rights of the Defendan((s).

Incident No. 093330363.146

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.147

‘Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.148

Exempt — Endangers the fair trial rights of the Defenidant(s).

"Incident No. 093330363.149

Exempt — Endangers the fair trial rights of the Defendant(s).

Incident No. 093330363.150

Exempt — Endangers the fair trial rights of the Defendant(s).
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~ Incident No. 093330363.151
- Exempt — Endangers the fair trial ﬁghfs of the Defendant(s). RCW 42.56.540
Incident No. 093330363155 ’
Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540
| Prop rep 09-333-0363-31.pdf
Exempt — Endangers the fair trialights of the Defenaant(s). RCW 42.56.540.
Property Report.pdf _ .
Exempt — Endangers the fair trial rights of the Defendant(s). RCW 42.56.540

12 Case Summéw »

Exe)npt - Eﬁdange:s the fair trial rights of the Defendant(s). RCW 42.56. 540

13. Major Incident Log ‘ |

Exempt — Endangers the fair trial rights of the Deféndant(s). RCW 42.56.540
14. Photo Lineup |

Exempt - Endangers the fair trial rights of the Defendant(s). RCW 42.56.540

| ORDER o

Baséd on the foregoing analysis,'review and findings, the Court hereby orders as follows:

1. The Court incorporates the subsection entitled “Documents Reviewed” above as though
fully set forth herein and ordérs that the indexed documents are exempt from disclosure for the reasohs
noted with the exception(s) of: “ |

Cerlafn documents under the section “Related Pierce Counly Sheriff Department Cases”

and specifically those which relate to Martin Santo Lewis (09-333-0743-1.pdf and 09-333-

0743-2 paf).

Pierce County' Sheriff Department Incident reports: 093330363.9 and 093330363.20

The above documents shall be produced by PCSQ within five (5) days of 5/28/2010,

unfess further objection is received.

2. fhe parties shall have 6 court days from the date of this order to file written specific
objection to this Court's decision and request an opportunity for oral argument. If no objection and/or

request is made prior to the close of business (4:30 p.m.) on Friday, May 28, 2010, this order shall be

FINDINGS AND ORDER RE: IN CAMERA
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final and the hon-exerﬁpt documents referenéed under (1) above shall be released to the requesting
parties within five (5) days: ‘ | ' ‘ ‘
3. The Court's order signed by Judge Arend on May 7, 2010, staying disciosure by the
PCSO is hereby extended to May 28, 2010, to aliow for further objection and/or request for argument; add
4. This order shall be subject to revision as soon as the iasi of the above capﬁoned cases is

concluded.

DATED this 20th day of May, 2010.

JUDGE SUSAN K. SERKO

v

FINDINGS AND ORDER RE: IN CAMERA
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IN OPEN COURT \

CJUN 9 2010
Bé";erce gnty Clgf()

DEPUTY _~

R

Oy

~ IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, )
Plaintif, % NO. 09-1-05374-1
) NO. 09-1-05375-0 -
vs. Y NO. 09-1-05340-6
Y NO. 09-1-05452-7
EDDIE LEE DAVIS, ) NO. 09-1-05453-5
~ | ' ) NO. 10-1-00938-0
DOUGLAS EDWARD DAVIS, )
) X
RICKEY HINTON, ) . ORDER SEALING EXHIBITS
_ 5 ADMITTED IN STATE V.
QUIANA M. WILLIAMS, ) CLEMMONS, PIERCE COUNTY |
' | ) CAUSE NO. 09-1-05523-0
LATRECIA NELSON, )
' )
DARCUS ALLEN, )
M - . )
Defendants. )
).

THIS MATTER having come on for hearing before the Honorable Judge Arend, on an Ex
Parte Motion brought by John O’Melveny, attorney for Defendant Eddie Davis, and the court
having reviewed the Order to Seal and the Findings And Order Re: In Camera Review of PCSO
Documents'signed and entered by Judge SCIkO“ on Ma_y 20, 2010, and the court being fully

advised, now, therefore, it is hereby:

JOHN P O MELVENY
Altomey at Law
15 No Broadway, Suile A
Tacoma. WA 98403-3120
253 597 8979

ORDER SEALING EXHIBITS - 1

DFILES\Current Files\DAVIS EDDIE LEE (DAC- Rendering Crim Assisi)\PL EADINGS\Order thng Exhibits.wpd
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. ORDERED that 4l exhibits admrcted in the ca,s/e of State v. Clemmons, Pierce County
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Cause\No. 09-1- 05523 0 shall be sealed pending examination of these exhibits by defense
counsel. Iﬂdefensem&cb;ec&fe&erﬁeas&eﬁmyeﬁhes&@eh@%s;ahmngwﬁhﬂeﬁ%

g

DATED this

Pr esented)by

Attomey for Defendant Eddie Dav1s 7
/

Z/

ORDER SEALING EXHIBITS - 2

aw.
L < day of June, 2010.

D:FILES\Curvent Files\DAVIS, EDDIE LEE (DAC- Rendering Crim Assist) \PLEADINGS\Order Sealing Exhibits.wpd

TRLED
CDEPT. 4\
IN OPEN COURT

© JUN 9 2010
Pie m)fme?k
B): m?@’ LAY

DEPUTY 7

N me

JOHNP O MELVENY

Anorney at Law
1S No Broadway, Suile A
Tacomu. WA 98403-3120
253 597 8979
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PIERCE COUNTY

Case No.: 09-1-05374-1
09-1-05375-0 -
09-1-05340-6
09-1-05452-7
09-1-05453-5

STATE OF WASHINGTON, )
)
)
)
% ~ 09-1-05523-0
)
)
)

Plaintiff,
VS,
10-1-00938-0 .

SUMMARY OF PUBLIC RECORDS
REQUESTS

EDDIE LEE DAVIS,
DOUGLAS EDWARD DAVIS,
RICKEY HINTON,

QUIANA M. WILLIAMS,
LATRECIA NELSON,
LATANYA K. CLEMMONS,
DARCUS ALLEN.

Defendants.

" COMES NOW, the Sheriff of Pierce County, by and through his attorney, Craig
Adams, Deputy Prosecuting Attorney and Legal Advisor to the: Sheriff and provides the
follbwing summary of thosé who have made.'public records requests in this case and

what records have been requested.
REQUESTOR: RECORDS REQUESTED:

1. Robert J. Hill 1. Copies of digital still pictures from the
Forza coffee shop/crime scene.

{Summary of pleading] - 1
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. American Economy Insurance

Christie Law Group

. -Michael Hanbey, Attorhey

Seattle Times

[Summary of pleading] - 2

2

- documents from Bureau of Alcohol, Tobacco

* regarding any guns taken from Mr. Maurice

Respectfully submitted this 18" day of March, 2010.

~ Phone calls of Maurice Clemmons from jail

. AII'records concerning Mr. [Maurice]

. Reports of what happened inside the . .
~ “coffee shop” [Forza]. Reports of what
“happened outside the “coffee shop” [the

All police reports, statements, color photos,
and all other material pertaining to matter.

and same basic material as requested by
'Attorney Michael Hanbey, see below.

Clemmons, “investigative reports”.

manhunt for Mr. Clemmons]. The

and Firearms which are “gun-trace” records
Clemmons.

Craig AT, #7808

Deputy Prosacuting Attorney

And Legal Adwisor to the Sheriff].
930 T#coma Avenue South
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% Pierce County

Sheriff's Department

930, Tacoma Avenue Soulh
Tacoma, Washington 98402

25 February 2010

Mr, Keith MacFie

Attorney at Law

Suite 210

711 Commerce Street
Tacoma, WA. 98402-4514

-Ms, Helen Whitener.
Attorney at Law

Suite A

820 - 6™ Avenue.
Tacoma, WA. 98405-5210

Mr. John O'Melveny
Attorney at Law

- Suite A

15 North Broadway
Tacoma, WA, 98403-3120

* 'Ms, Mary K. High
Attorney at Law
Suite 334
~ 949 Market Street
~ Tacoma, WA, 98402-3696

2s ™
Mr. Chip Mosely o Pt;;\ggﬁgﬁ%g&“

-Attorney at Law

Suite 308 :
16000 Christensen Road
Tukwila, WA. 98188-2928

Mr. Philip Thornton
Attorney at Law

90 T Street

Tacorna, WA, 98405-4593

Mr, Kent Underwood
Attorney at Law
Suite 101

1111 Fawcett Avenue

. Tacoma, WA, 98402-3120

RE: Letricia Nelson; Quianna Willams; Latanya Clemmons; Ricky Hinton; Eddie Davis;
Douglas Davis; Darcus Allen '

Dear Counsel:

[ have received a public records request for all police incident reports involving Mr.
Maurice Clemmons. In particular the requestor has asked for the reports on the others
who were charged with aiding or abetting Mr. Clemmons.

Under the Washington State Public Records Act, RCW 42.56.540, the praduction of a
public record may be enjoined if a person named in the record files for an appropriate
injunction in this regard. I will wait until Friday, March 12, 2010 at the close of

®

Printed 6a recycled paper



business (4:30pm) to see if any of your clients obtains such an order, If not, I will
provide a copy of the appropriate police incident reports to the individual making that
request. If none of you intend on seeking this relief I would appreciate sooner knowing
so that I might provide the requestor with the requested materials at an earlier time.

“Thank you for your assistance in this regard. )

Yours very truly,

Craig .
Deputy Prosécuting Attorney and
Legal Advisorito the Sheriff
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E-FILED ,
IN COUNTY CLERK'S OFFICE -
PIERCE COUNTY, WASHINGTON

March 11 2010 2:58 PM
KEVIN STOCK

. COUNTY CLERK
NO: 09-1-05430-6 .

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, _
NO.: 09-1-05430-6"
- Plaintiff, : . _ -
: - MOTION FOR ORDER RESTRAINING THE
" VS, "PIERCE COUNTY SHERIFF FROM
) RELEASING MATERIALS -
RICKEY HINTON, ’
" Defendant.

COMES NOW the Defendant RICKEY HINTQN, by and throuéh his attorney of record, ,

Philip Thornton, and moves the above-entitled court for a prdte(;tive order preventing the Pierce ‘
County Sheriff’s Office and/or the Law Enforcement Support Agency frém releasing any and al'l
police reports and other unspeciﬁc documents, notés, photographs and videos pursua;it to the
Washington State Public Records Act, RCW 42.56, et al., The statute, RCW 42.56.040, provides
the production of a public record may be enjoined if a person named in the record files for an
injunction. The Defendant Rickey Hinton is a ﬁamed person in the records to bé produced.

| This Motion is made pursﬁant to CrR 4.7, RCW 42.56. et al, the Fifth, Sixth, Eighth and ' i

Fourteenth Amendments of the United States Constitution,; and Cowles v. Spokane Police

THE LAW OFFICE OF
PHILIP E. THORNTON
- ' : 901 SOUTH “I" STREET, SUITE 201
MOTION FOR ORDER RESTRAINING ’ TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM " S
RELEASING MATERIALS TEL. (253)383-3102
PAGE | - : :
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Departrﬁent, 139 Wn.2d 472, 987 P.2d 620(1999), the Bench and-Bar Guidelines and is based upon -

the records and files herein and upon the Declaration of Philip Thornton.

| BY:/%//Z ]4( '

N

PHELIP B. THORNTON
WSB# 20077
Attorney for Defendant

DATED this 9th day of March, 2010.

THE LAw OFFICE OF
PHILIP E, THORNTON-

901 SOUTH "I STREET, SUITE 201

MOTION FOR ORDER RESTRAINING ' TACOMA, WA 98405

THE PIERCE COUNTY SHERIFF FROM
RELEASING MATERIALS : ToL (253)383-3102
PAGE2"
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, '
' : NO.: 09-1-05430-6
Plaintiff, , '
: : "~ DECLARATION OF COUNSEL IN
VS, ' ‘ SUPPORT OF THE MOTION FOR ORDER
, ' - RESTRAINING THE PIERCE COUNTY
RICKEY HINTON, : ‘ SHERIFF FROM RELEASING MATERIALS
Defendant.

I, PHILIP E. THORNTON, do declare and state as follows:
I, PHILIP E. THORNTON, am the attorney for the above captioned Def@ndant. Iam an

adult and competent to make this declaration. I make this declaration of my own personal

knowledge and belief,

On February 26, 2010, I reéeived a letter from Craig Adams, Deputy Prosecuting Attorney
and Legal Advisor to the Pierce County Sheriff, wherein I ‘was informed that Mr. Adams had
received a public recbrcis request for all of the police reports involving Maurice .Clemmons as well
as the other individuals charged with aiding and abetting Mr. Clémmons. Mr. Hinton has been

charged with rendering criminal assistance to Maurice Clemmons.

THE LAw OFFICE OF
’ PHILIP E. THORNTON
DECLARATION OF COUNSEL IN SUPPOR T OF 901 SOUTH “I” STREET, SUITE 201
MOTION FOR ORDER RESTRAINING ' TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM -
RELEASING MATERIALS TEL. (253)383-3102
PAGE 1
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Release of the materials requested to the unnamed individual will impair effective law

enforcement, hinder the on-going investigative process and violate the privacy rights of citizens,

“including Rickéy Hinton and his family, and irreparably impair the Defendan'tfs right to a fair trial

by fair and impartial jury.

Mr. Adams has been given notice of this motion and has agreed to not releése any materiai}s
pending the couﬁ’s ruling on the motion.

THE UNDERSIGNED hereby cex“ciﬁgs under periaity of perjury under the lav§s of the Stgte
of Washington that the foregoing stafement is true and correct, based on my own personal

knowledge and belief.

DATED at Tacoma, Washington, this 9" day of March, 2010.

oA

PHILIP J¥/ THORNTON, Declarant -

THE LAwW OFFICE OF
_ PHILIP E. THORNTON
DECLARATION OF COUNSEL IN SUPPOR T OF 901 SOUTH“I" STREET, SUITE 20t
MOTION FOR ORDER RESTRAINING © TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM : -
RELEASING MATERIALS TEL. (253)383-3102

PAGE 2




Pierce County

¥ Sherltf's Departient

930 Tacoma Avenue Souih
Tacoma, Washington 98402

25 February 2010

Mr. Keith MacFie

Atterney at Law

Suite 210

711 Commeice Street -
Tacoma, WA. 98402-4514

Ms. Helern Whitener

Atforney atLaw

Suite A -

820 — 6™ Avenue
Tacoma, WA. 98405-5210

- Mr. John O'Melveny
Attorney at Law

Suite A

'15 North Broadway
Tacoma, WA, 98403-3120

Ms. Mary K. High
Attorney at. Law

Suite 334"

949 Matket Street
Tacoma, WA. 98402-3696

ot W
"Mr. Chip Mosely Pt&gfﬁgﬁ?g&“,

Attorney at Law
Suite 308

" 16000 Christensen Road

Tukwila, WA. 98188-2928

Mr. Philip Thoraton
Attorney at Law

Suite 201

901 South “I" Street
Tacoma, WA. 98405-4593

Mr. Kent Underwood
Attorney at Law

Suite 101 _

1111 Fawcett Avenue
Tacorna, WA, 98402-3120

RE: Letricia Nelson; Quianna Willams; Latanya Clemmons; Ricky Hinton; Eddie Davis;

Douglas Davis; Darcus. Allen

‘Dear Counsel:

I have received a public recor

ds request for all police incident reports involving Mr.

Maurice Clemmons. In particular the requestor has asked for the reports on the others
who were charged with aiding or abetting Mr. Clemmons. '

Under the Washington State Publi

¢ Records Act, RCW 42.56.540, the production of a

public record may be enjoined if a person named in the record files for an appropriate
injunction in this regard. I will wait until Friday, March 12, 2010 at the close of

Prinlud ¢ recyaied pager



business (4: 30pm) to see if any of your clients obtams such an order. If not, I will
provide a copy of the appropriate police incident reports to the individual making that -
request. If none of you intend on seeking this relief T would appreciate sooner knowing
- sothatl mlght provide the requestor with the requested materials at an earlier tlme

Thank you for your assistance in this regard.

Yours very truly,

-Deputy Prosecuting Attorney and
Legal Advisorlto the Sheriff
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"IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
‘ IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

NO.: 09-1-05430-6
Plaintiff] _
MEMORANDUM IN SUPPORT OF
vs. _ ' _ MOTION FOR ORDER RESTRAINING THE
‘ ‘ PIERCE COUNTY SHERIFF FROM ,
RICKEY HINTON, ' RELEASING MATERIALS g
Defendant.

1. INTRODUCTION
The Defendant Rickey Hinton mdve’s the above-entitled court for a protective order
preventing the Pierce County Sheriff s Office and/or the Law Enfo;‘cement Support Agency from
releasing any and all police reports and other unspecific documents, notes, photograplhs'and' videos

pursuant to the Washington State Public Records Act, RCW 42,56, et al., The materials should not

‘be released for the reasons stated herein, however, if the Court is inclined to entertain a request for

disclosure of all the investigative materials generated by law enforcement in the course of the
Maurice Clemmons’ murders investigation, this Court must conduct an in camera review of the
materials to determine whether the materials, or any portion of the materials, are exempt from

disclosure under the Public Disclosure Act.

THE L.Aw OFFICE OF
, _ PHILIP E. THORNTON
MEMORANDUM IN SUPPORT OF ) o 901 SOUTH “I" STREET, SUITE 201
MOTION FOR ORDER RESTRAINING TacoMA, WA 98405
THE PIERCE CQUNTY SHERIFF FROM —
RELEASING MATERIALS TEL. (253) 383-3102
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AUTHORITY
1. Procedure.

RCW 42.56.540 establishes .the court procedures for the protection of public records

- as follows: S
The examination of any specific public record may be enjoined if, upon
motion and affidavit by an agency or its representative or a person who is
named in the record or to whom the record specifically pertains, the

* superior court for the county in which the movant resides or in which the .
record is maintained, finds that such examination would clearly not be in -
the public interest and would substantially and irreparably damage any
person, or would substantially and irreparably damage vital governmental
functions. An agency has the option of notifying persons named in the
record or to whom a record specifically pertains, that release of d record

- has been requested. However, this option does not exist where the agency
is required by law to provide such notice. '

The' mechanics of the court’s review are further addressed in CowleslPubl’g Co. v. Spokane Police
Departnﬁent, 139 Wn. 2d 472, 478, 987 P.2d 620 (1999). Cowles holds that the court is “qualified
to evaluate fhe potential affect of disclosure on'the trial process . . . Accordingly, to the ext_ent
nondisclosure may be neceséary in a case such as this, an in camera review by the court is the
proper method to determine whether nondisclosure of a document, or portions of a document, is
eséential to effective IaW enforcement.” See also Limstrom, 136 Wn.2d at 615 (in camera réview '
is the only way a court can determine what portion of a document, if any, is exempt from
disclosure.) In sum, if this Court is uncertain as to whether disclosure will violate the Defendant’s
constitutionally protécted rights to a fair trial by a fair and impartial jury, Cowles requires the ftrial

court to conduct an in camera review and make a case by case determination of whether

nondisclosure is mandated. 139 Wn.2d at 479-80; See also, State v. Jones, 96 Wn. App.369, 377,

979 P.2d 898 (1999)(in camera review of confidential materials per a claim of RCW 5.60.060(5)).

THE LAW OFFICE OF
: PHILIP E. THORNTON
MEMORANDUM IN SUPPORT OF . 901 SOUTH “1” STREET, SUITE 201
MOTION FOR ORDER RESTRAINING . TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM ’ -
RELEASING M/_\TERIALS TEL. (253)383-3102
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2. Dlsclosme will 1rreva1ablv impair Mr. Hinton’s ability to receive a fair trial
by a fair and impartial jury :

The acts of Maurice Clemmons of executing four laW enforcement officers were
unprecedented in the history of Washmgton As a result, the media coverage of his acnons and the

aftermath of his actions have been equally unprecedented. The media coverage was constant and

‘pervasive. It included live coverage of the crime scene investigation, live coverage potential hiding
‘location of Maurice Clemmons, and live coverage of the memorial service for the slain officers.

‘The media coverage was not limited to television coverage but also spanned print, radio and

internet mediums.

Pretrial pub‘}icity jeopardizes a defendant’s right to trial by a fair and impartial jury. A
significant amount of the coverage in the case has been inflammatory an& geared towards arousing
sympathy, ﬁrejud}ice and paséion. Statements of yarioué individuals wére not limited to the
Maurice Clemmons and his actiéns. The media coverage also included Mauﬁce Clemmons’
famils{. The family hés been described aé “criminals” and “monsters” merely because of their
familial connection.  The media coverage has speculated as to how much the ’family knew of
Maurice Clemmons’ plan and if the family knew the reasons behind the homicides. The media

coverage has also extensively covered the anguish and heartbreak of the victims’ families — the

. memorial service was held in the Tacoma Dome and was televised by four local channels. - Media

reports around the State and even the Nation continue to report on the various actions of the
judiciary, law enforcement and Maurice Clemmons family as responsible for failing to prevent the
murders of the officers. The media coverage has spurred the State legislature into proposing a bill

to repeal or modify the Stat’s constitutional right to bail in criminal cases. The local newspaper

THE LAW OFFICE OF
PHILIP E. THORNTON
MEMORANDUM IN SUPPORT OF : 901 SOUTH “I”’ STREET, SUITE 201
MOTION FOR ORDER RESTRAINING TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM . —
RELEASING MATERIALS TEL.(253)383-3102
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and Iocal television appear at every heating in the Defendant’s case and immediately report any

news on the case. Often times the media only selective reports the State’s version of an argument

orissue. The media rarely, if ever, reports that the Defendant has entered a plea of not guilty to the

charge of rendering criminal assistance and has a constitutional right to the presumption of

~ innocence. If the unnamed individual (presumably a news media éntity) is permitted to obtain and

. presumably publish the information contained in the investigative files, Mr. Hinton will be further

deprived of his f‘ight to a fair trial.

~ The United States Supremé Court has recognized that to safeguard the due préce‘ss ﬁghts of
an accused, a trial judge has an affirmative constitutional duty té minimize the effects of prejudicial
pretrial publicity, and the court méy take protective measures even whet; they are not stricfl'y and
inescapably necéésal*y‘. Gannett éo., Inc. v. DePasquale, 443 U.S. 368, 99 S. Ct. 2898, 61 L.ed.2d

608 (1979). The DePasquale Court directs a trial court to be “over caufious” in ensuring that the

' defendant receive a fair trial. 99 S.Ct at 2905, n. 6. Like the situation presented in DePasquale, in

which the court found that publicity: surrounding pretrial suppression hearings pose special risks of
unfairness because it may influence public opinion against a defendant and inform potential jurors

of inculpatory information that would not be admissible at trial. Moreover, the DePasquale court

" found that the Sixth Amendment’s guarantee of a public trial is for the benefit of the defendant

a;one. The court further stated that even if the First and Fourteenth Amendments provided some
right to the press and public to attend criminal trials, the defendant’s right to a fair trial oxlt\vgiglled
the “const&utional rights of the press and public.” Here, the situation is even further removed from
the public’s right to be present at a public trial because the investigative materials support an on

going search for additional uncharged criminal activity.

. THE LAw OFFICE OF
_ . PHILIP E. THORNTON
MEMORANDUM IN SUPPORT OF . : 901 SouTH “[” STREET, SUITE 201
MOTION FOR ORDER RESTRAINING TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM -
RELEASING MATERIALS : ‘ CTEL.(253) 383-3102
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In a Washington State case also involving a pretrial suppression hearing, the Washington
Supreme Court determined that closing a pretrial suppression hearing and temporarily sealing the

court file was appropriate, especially in light of the conduct of the newspaper which demonstrated

it-would not abide by the bench—bar—press guideiines. Federated Publications, Inc. v. Kurtz, 94
Wn.2d 5 1,615 P.2d 440 (1980). Thé decision acknov.vledges that the press is entitled to publish
information gathered in open judicial proceedings under Wash. Const. Art.1, Section 10, however, -
the State and Fedefal Constitutions also require the trial judge fo inipletnent protectivé measures
against the reasonable possibility of prejudipial publicity. Kuitz, 94 Wn.2d at 59-61. In _K_qx_t;, the
court found that Art. 1 Section 22 “must at a minimum providé that an accused have an imbértﬁal
jury free ﬁ'om outside influences and that the balance is never weighed a,gainst the aocﬁséd, the

publié’s right of access under section 10 must be interpreted in light of these requirements, Kurtz

' at 61, citations omitted. Our situation is even more compelling, in that here the defendant has not

impeded the press’s access to open public hearings, but rather seeks to ensure his right to a fair trial
by an impartial jury.
Bench Press Ba;"Guidélines address these very concerns and provide:

2. The release of certain types of information by law -
enforcement personnel, the bench and the bar and publication
thereof by news media generally tends to create dangers of
prejudice without serving a significant law enforcement or
public interest function. Therefore, all concerned should be
aware of the dangers of prejudice in making pretrial public
disclosures of the following: ' '

(a)  Opinion about a defendant’s character, guilt or innocence.

(b)  Admissions, confessions or the contents of statements or
’ alibis attributable to a defendant

THE LAW OFFICE OF
- PHILIP E, THORNTON
MEMORANDUM IN SUPPORT OF 901 SOUTH “I” STREET, SUITE 201
MOTION FOR ORDER RESTRAINING TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM - .
RELEASING MATERIALS TEL. (253) 383-3102
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©) Opihio‘ns about the results of investigative procedures, such
- as fingerprints, polygraphs examinations, ballistic tests or
laboratory tests.

(d) Statements concernin’g-the credibility or anticipated testimony
of prospective witnesses.

(¢)  Opinions concerning evidence or argument in the case,

whether or not anticipated that such ev1dence or argument
will be used at trial. ~

All of these types of prejudicial information and more are contained within the documents .
requested by the unnamed requesfed of the law enforcement materials. -

CONCLUSION
Mr. Hinton reéueéts the court dény the request for all investigative méterials generated in
the Maurice Clefnmons’ crimiﬁ'al investigation and the matter concerning the accused defendants’
proceedings for thé réasons arguéd above. Mr. Hinton urges the coﬁft to find the materials to be
éxempt from disclosure because the publicity that would flow ﬁ'om the publication of the law

enforcement investigative materials would deny Mr. Hinton a fair and impaxtial trial and fair an

unbiased jury .
DATED this 9th day of March, 2010. -
SR
BY: [ VAYAS
PHILIYE. THORNTON
WSB# 20077
Attorney for Defendant
THE LAw OFrFICE OF
, PHILIP E. THORNTON
MEMORANDUM IN SUPPORT OF 901 SOUTH “I” STREET, SUITE 201
MOTION FOR ORDER RESTRAINING TACOMA, WA 98405
THE PIERCE COUNTY SHERIFF FROM ) - -
RELEASING MATERIALS . . TEL. (253)383-3102
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PIE
SRR S e
DEPUTY
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE '
STATE OF WASHINGTON, ' : ‘ ,
' : NO.: 09-1-05374-1 :
Plaintiff, o
. . _ MOTION FOR ORDER RESTRAINING THE
VS. . ' PIERCE COUNTY SHERIFF FROM
.RELEASING MATERIALS
EDDIE LEE DAVIS, '
Defendant.

- COMES NOW the Defendant EDDIE LEE DAVIS, by and through his attorney of record,
John P. O’Melvgny, and moves the above-entitled court for a protective order.preve‘nting fhe Pierce
County Sheriff's Office and/or the Law Enforcement Support Agency from releasing any and all
police reports and other unspecific documents, notes, photographs and videos pursuant to the
Washington State Public Records Act, RCW 42.56, etal,, The statute, RCW 42.56.040, providgs
the production of a publjc record may be enjoinéd if é person named in the record ﬁlres for an
.injunction. "fhe Defendant Eddie Lee Davis is a named person in the records to be produced.

This Motion is madc pursuant to CrR 4.7, RCW 42.56. et al, the F ifth, Sixth, Eighth and |

Fourteenth Amendments of the United States Constitution,; and Cowles v. Spokane Police

THE LAw OFFICE OF

JOHN P. O’'MELVENY
: ‘ 15 NORTII BROADWAY, SUITE A
MOTION FOR ORDER RESTRAINING : TacOMA, WA 98403

THE PIERCE COUNTY SHERIFF FROM ————
RELEASING MATERIALS TEeL. (253) 597-8979
PAGE 1 :
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Dépanment, 139 Wn.2d 472, 987 P.2d 620(1999), the Bench and Bar Guidelines and is based ﬁpon -

the records and files herein and upon the Declaration of John P. O*Melveny.

%ﬁ//

dHN P. O'MELVENY
WSB# 9569
Attorney for Defendant

" DATED this 10" day of March, 2010.

THE LAaw OFFICE OF

JOHN P. O'MELVENY
15 NORTH BROADWAY. SUITE A
MOTION FOR ORDER RESTRAINING _ TACOMA, WA 98403
THE PIERCE COUNTY SHERIFF FROM
RELEASING MATERIALS TEL. (253) 397-8979
PAGE 2
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_ 03-12-10
go-i.05374-1 33925815
i "IN COUNTY &.ER?('S OFFICE
3 AR MAR 112010 e
PIERCE C
‘ T B e
s ¥ e erercsane " DEPUTY
6 .
- IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
‘ ‘ IN AND FOR THE COUNTY OF PIERCE
g . .
STATE OF WASHINGTON, ' '
9 NO.: 09-1-05374-1
10 ~ Plaintiff, .
. _ MEMORANDUM.IN SUPPORT OF
i vs. ' MOTION FOR ORDER RESTRAINING THE
' ’ : PIERCE COUNTY SHERIFF FROM
12 EDDIE LEE DAVIS, RELEASING MATERIALS
13 . Defendant. |
14 ,
15 1.  INTRODUCTION
16 The Defendant EDDIE LEE DAVIS moves the above-entitled court for a protectiv_é order
7 .
: preventing the Piercc County Sheriff’s Office and/or the Law Enforcement Support Agency from
18
releasing any and all pohce reports and other unspecific documents notes, photographs and videos
19
ursuant to the Washmgton State Public Records Act; RCW 42.56, et al. The matenals should not
20 P
21 be released for the reasons stated herein, however, if the Court is inclined to entertain a request for
22 disclosure of all the investigative materials generated by law enforcement in the course of the
23 Maurice Clemmons’ murders investigation, this Court must conduct an in camera review of the
24 . ,
materials to determine whe@her the materials, or any portion of the materials, are exempt from
25 ’
29 disclosure under the Public Disclosure Act.

Tug Law OFFICE OF
JOHN P, O°'MELVENY

MEMORANDUM IN SUPPORT OF
MOTION FOR ORDER RESTRAINING
THE PIERCE COUNTY SIHERIFF FROM
RELEASING MATERIALS

PAGE |

15 NORTH BROADWAY, SUITE A
TACOMA, WA 98403
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| AUTHORITY -
5 1. Procedure.
3 RCW 42.56.540 establishes the court procedures for the protecﬁon of public records
4 as follows: ‘ A
s ' The examination of any specific public record may be enjoined if, upon
motion and affidavit by an agency or its representative or a person who is .
6 named in the record or to whom the record specifically pertains, the
superior court for the county in which the movant resides or in which the
7 record is maintained, finds that such examination would clearly not be in
8 the public interest and would substantially and irreparably damage any
person, or would substantially and irreparably damage vital governmental
9 - functions. An agency has the option of notifying persons named in'the
: record or to whom a record specifically pertains, that release of a record
104 has been requested. However, this option does not exist where the agency
i is required by law to provide such notice. "

12 The mechanics of the court’s review are further addressed in Cowles Publ’g Co. v. Spokane Police -
13 Department, 139 Wn. 2d 472, 478, 987 P.2d 620 (1999). Cowles holds that the court is “qualified
14 . o . ’ .

: to evaluate the potential affect of disclosure on the trial process . . . Accordingly, to thé extent
15 ‘ R
. nondisclosure may be necessary in a case such as this, an in camera review by the court is the
17 proper method to determine whether nondisclosure of _é document, or portions of a document, is "
18 essential to effective law enforcement.” See also Limstrom, 136 Wn.2d a1 615 (in camera review

19 - isthe only way a court can determine what portion of a document, if any, is exempt from

20 o '
disclosure.) In sum, if this Court is uncertain as to whether disclosure will violate the Defendant’s

21 o v

constitutionally protected rights to a fair trial by a fair and impartial jury, Cowles requires the trial

22
23 court to conduct an in camera review and make a casc by case determination of whether
24 nondisclosure is mandated, 139 Wn.2d at 479-80; See also, State v. Jones, 96 Wn. App.369, 377,
33 979 P.2d 898 (1999) (in camera review of confidential materials per a claim of RCW 5.60.060(5)).
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2. - Disclosure will irreparably impair Eddie Lee Davis’s ability to receive a fair-

trial by a fair and impartial jury

The acts of Maurice Clemmons of executing four law enforcement officers were

unprecedented in the history of Washington. As a result, the media coverage of his actions and the
aftermath of his actions have been equally unprecedented. The media coverage was constant and
pervasive. It included live coverage of the crime scene investigation, live coverage of the potential

hiding location of Maurice Clemmons, and live coverage of the memorial service for the slain

officers. The media coverage was not limited to television.coverage but also spanned print, radio

and internet mediums.

Pretrial publicity jeopardizés a defendant’s right to trial by a fair and impartial jury. A
significant amount of the coverage in the case has been inflammatory and geared towards arousing
syméathy, prejudice and passion. Statements of various individuals were not limited to Maurice

Clemmons and his actions. The media coverage also included Maurice Clemmons’ family. The

~ family has been described as “criminals” and “monsters” merely because of their famihal

connection. The media coverage has specu}at'ed as to how much the family knew of Maurice

Clemmons’ plan and if the family knew the reaséns behind the homicides. The media coverage
has also extensively covered the anguish and heartbreak of the victims’ families — the memorial
service was held in the Taéoma Dome éqdwas televised by four local channels. Mecdia reports

around the State and even the Nation continue to report on the various actions of the judiciary, law

‘enforcement and Maurice Clemmons family as responsible for failing to prevent the murders of the .

officers. The media coverage has spurred the State legislature into proposing a bill to repeal or

modify the State’s constitutional right to bail in criminal cases. The local newspaper and local
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television appear at every hearing in the Défendant’s éase a_nd immediaiely report any news.on the
case. Often times the media only selectively reports the Stzﬁtefé ve;sion of an'argument or issue.
The media rarely, if ever, reports that the Defendant has entered aplea of not guilty to the charge of
rendering criminal assistance and has a coh_stitutiOﬁal right to the presumption of innocence. If the
unnamed individual (presumably a news media ehtity) is permitted to obtain and presumably
publish the information contained in the investigative files, Eddie Lee Davis will be further
-deprived of his right to a fair trial.

~ The United States'Suprer.ne Court has recognized that to safeguard the due process rights of
aﬁ accuseci,-a trial judge ﬁas an affirmative constitutional duty to minimize the effects of‘prejudicial

* pretrial publicity, and the court may take protective measures even when they are not strictly and

K inescapably necessary. Gannett Co., Inc. v. DePasguale, 443 U.S. 368, 99 S. Ct. 2898, 61.L.ed.2d

608 (1979). The DePasquale :Coun directs a trial court to be “over cautious™ in ensuring that the
defendant receive a fair trial. 99 S.Ct at 2905, n.'6. Like the situation presented in Deliasg uale, it
which the court found that publicity surroundiné pretrial suppression hegrings pose special risks of
unfairness because it may influence pu[ﬂic opinion against a défendant aﬁd inform plotential jurors

of inculpatory information that would not be admissible at trial. Morebver, the bePasguale court
foﬁnd that the Sixth Amendment’s guarantee of a public trial is for the benefit of the defendant
alone. The court further stated that even if the First and Fourteenth Amendments provided some
right to the press and public to attend criminal trials, the defendant’s right to a fair trial oﬁtwéighed
the “constitutional rights of .the press and publ'ic.”’ Here, 'the situation is even further removed from -
the public’s right to be present at a public trial because the investigative materials support an on

going search for additional uncharged criminal activity.
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[n a Washington St_ate' case also involving a pretrial suppression hearing, the Washington
Supreme Court determined that closing a pretrial suppression hearing and temporarily sealing the

court file was appropriate, especially in light of the conduict of the newspaper which demonstrated

it would not abide by the bench-bar-press guidelines. Federated Publications, Inc. v. Kurtz, 94
Wn.2d 51, 615 P.2d 440 (1980). The decision acknowledges that the press is entitied to publish
information gathered in open judicial proceedings under Wash. Const. Art.1, Section’IO‘, however,
the State aqd Federal Constitutions also require the trial judge to implement protective xﬁéasures
against the reasonablc possibility of prejudicial publicity. @; 94 Wn.2d at 59-61. In Kurtz, the
court found that Art. 1, Section 22 “must at a minimum provide that an accused have an impartial
jury free from outside influences and that the balance is never weig];cd against the acc‘used,' the
public’s right of access under section 10 must be inter;;reted in light of these réquirements. Kurtz
at 61, citations omitted. Our situation is even more compelling, in that here the defendant has not
impeded the press’s access to open public hearings, but rather seeks to ensure his right to a fair trial
by an impanjal jury.
o Bench Press Bar Guidelines address these very concerns and provide:
| 2. The release of certain types-of information by law

enforccment personnel, the bench and the bar and pubhcatxon

thereof by news media generally tends to create dangers of

prejudice without serving a significant law enforcement or

public interest function. Therefore, all concerned should be

aware of the dangers of prejudice in making pretrial public
disclosures of the following:

(a) Opinion about a defendant’s character, guilt or innocence.

(b)  Admissions, confessions or the contents of statements or
alibis atmbutable to a defendant
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©) Opinibns about the results of investigative procedures, such
as fingerprints, polygraphs examinations, ballistic tests or
laboratory tests.

(d) . Statements concerning the credibility or anticipated testimony
of prospective witnesses.

(e) Opinions concerning evidence or argument in the case,
whether or not anticipated that such e¢vidence or argument
will be used at trial.

All of these types of prejudicial information and more are contained within the documents

requested by the unnamed réquestcd of the law enforcement materials.

CONCLUSION
Eddie Lee Davis requests the c.our’( deny the request for all investigative matenals generéted
in the Maurice Clemmons’ criminal investigation and th;: matter concerning the accused
defendants’ ;Sroceedings for thé‘reasons argued above. Mr. Davis urges the céun to find the
materials to b¢ exempt from disclosure because the publicity that would flow from the publication
of the law énfofcemént investigativé materials would deny Mr. Davis a fair and impartial trial and |

fair and unbiased jury

DATED this 10" day of March, 2010.

P o’ MvaFNW
SB# 9569
‘Attorney for Defendant
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
'~ IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

Plaintiff,

VS.

Defendant.

L, JOHNP. O°'MELVENY, states as follows:

1, am the altomey for the above Defendant

'NO.: 09-1-05374-1

DECLARATION OF COUNSEL IN
SUPPORT OF THE MOTION FOR ORDER
RESTRAINING THE PIERCE COUNTY
SHERIFF FROM RELEASING MATERIALS

‘ On February 26, 2010, I received a let’(cr from Cralg Adams, Deputy Prosecutmg Attorney

and Legal Advisor to the Pierce County Sheriff, wherein | was informed that Mr. Adams had

received a public records request for all of the police reports involving Maurice Clemmons as well

as the other individuals charged with aiding and abetting Mr. Clemmons. Eddie Lee Davis has

been charged with rendering criminal assistance to Maurice Clemmons.

Release of the materials requested to the unnamed individual will impair effective law

enforcement, hinder the on-going investigative process and violate the privacy rights of citizens,

DECLARATION OF COUNSEL IN SUPPOR T OF
MOTION FOR ORDER RESTRAINING

THE PIERCE COUNTY SHERIFF FROM
RELEASING MATERIALS
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including Eddie Lee Davis, and irreparably impair the Defendant’s right to a fair trial by a fair and

impartial jury.

Mr. Adams has been given notice of this motion and has agreed to not release any materials

pending the court’s ruling on the motion.

THE UNDERSiGNED hereby certifies under penalty of perjury under the laws of the State

of Washington that the foregoing statement is true and correct, based on my own personal

’ knowledge and belief.

DATED at Tacoma, Washington, this 10" day of March, 2010.

o,

P O’MELVENY, | Declarant

7
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SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR PIERCE COUNTY
STATE OF- WASHINGTON, - NO. 10-1-00938-0

: ' Plaintiff, o .
‘MOTION AND DECLARATION N
v. | SUPPORT OF ORDER RESTRAINING
. | | THE PIERCE COUNTY SHERIFF FROM

DARCUS ALLEN, RELEASING MATERIALS .

Defendant.

COMES NOW defendant Allen in this matter, by and through his attorney,

' Mary Kay High, and moves this court for a Protective Order preventing the Pierce County

Sheriff’s Office and/or Law Enforcement Support Agency from releasing any and all police
reports and other unspecified documents, notes, photographs énd/or vidg:oé pursuant to a
Washington State Public Records Act, RCW 42.56 ef seq. The statute provides that the‘ -
production of public records may be enjoined. RCW 42.56. 540 |

~ RCW 42.56.540 provides “The examination of any specific record may be enjoined if,

upon motion and affidavit by an agency or its representative or by person who is named in the

MOTION AND DECLARATION IN SUPPORT OFPROTECTIVE
ORDER RESTRAINING THE PIERCE COUNTY SHERIFF

FROM RELEASINGMATERIALS - | )
C DEPARTMENT OF ASSIGNED COUNSEL

949 ,ARKET STREET, SUITE 334
TACOMA, WASHINGTON 984Q2
MOTIONprotection arder.doc - . (253) 798-6062 Facsimile (253) 798-6715
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record or to whom the re/cofd specifically pertains, &xc superiorrcourt for the county in whiéh
the movant resides or in which the record is maintained, finds that such examination clearly
would not be in the public interest and would substantially and'irreparably' damage vital
go#ernment functions.”

In addition to the ébové quoted statutory language, this motibn is based on the Fifth,

Sixth, Eighth and Fou&éenth Amendments to the United States Constimtioh; Atricle 1 §§ 3

and 22 of the Washington State Constitution, Newman v, King County, 133 Wn.2d 565, 947

P. 2d 712(1997); Cowles v. Spokane Police Department, 139 Wn. 2d 472, 987 P.2d

620(1999), RCW 42.56.040, the Bench and Bar Guidelines and RPC 3.6 and 3.8.
Moreover, defendant Allen joins m the prev1ously filed Motions, Memorandum of
Law and Declarations of Counsel filed in State v. Daws, P.C. Superior Court Cause No. 09-

1-05374-1 and State v. Hinton, Pierce County Superior Court Cause No. 09-1 05430-6.

™ | -
DATED this | 2 dayofM .2010.
WM o | D~

/
Mary Kay Higl!, WSBA Ngf 20123
Attorney for Defendant Allen

DECALRATION OF MARY KAY HIGH

1. Iam the court appointed attorney representing Mr. Allen. '
2. On February 26, 2010, Mr. Craig Adams of the Pierce County Sheriff's Office

provided notice that undisclosed parties were seeking release of all investigative

MOTION AND DECLARATION IN SUPPORT OFPROTECTIVE
ORDER RESTRAINING THE PIERCE COUNTY SHERIFF

DEPARTMENT OF ASSIGNED COUNSEL
949 ,ARKET STREET, SUITE 334
TACOMA, WASHINGTON 984Q2

MOTIONprotettion prder.doc - (253) 798-6062 Facsimile (253) 798-6715
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‘reports relating to Maurice Clemmons and any other person charged with assisting
Mr. Clemmons. Mr. Allen is charged with four counts of aggravated murder for
allegedly assisting Mr. Clemmons, and for which the State may seek the death

penalty.

3. Release of the materials requested information will impair effective law enforcement,

hinder the ongoing investigative process, violate the privacy rights of cifizens,

including Darcus Allen and his family, and irreparably impai_r the defendant’s right to

a fair trialnby a fair and impartial jury. |
4. The Pierce County Sheriff’s Office has been given notice of tlus mdtion and has

agreed not to release any materials pending the Court’s ruling on this motion. .

I DECLARE UNDER PENLTY OF PERJURY THE FOREGOING IS TRUE AND

CORRECT. ’ -
T | o
Signed this (} day of March, 2010 at Tacoma Washington

et L

Mary Kay High {

MOTION AND DECLARATION IN SUPPORT OFPROTECTIVE
ORDER RESTRAINING THE PIERCE COUNTY SHERIFF

FROM RELEASING MATERIALS -3 ' .
DEPARTMENT OF ASSIGNED COUNSEL

949 ,ARKET STREET, SUITE 334
TACOMA, WASHINGTON 984
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SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff,

V.

DARCUS ALLEN,

- NO. 10-1-00938-0

Defendant.

INTRODUCTION

Mr. Allen, j:oins in the Motion brought by Defendant Ricky Hinton, P.C. Superior
Court Cause No. 09-1-05430-6 and Defendant Eddie Lee Davis, Pierce County Superior
Court Cause No. 09-1-05374 and gdbpts and incorporates the arguments made by the Hinton
and Davis in support of Defendant’s Motion for a Protective Order and the arguments made
in this Memorandum. The materials should not be released for the reasons stated in the briefs,
howéver, if ti)e Court is inclined to entertain a request for disclosure of all the investigative

materials generated by law enforcement in the course of the Clemmons investigation, this

MEMORANDUM IN SUPPORT OF MOTION FOR
PROTECTIVE ORDER - |

protection memo.doc -

7949 3-/15/2818 _,.8115
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MEMORANDUM IN  SUPPORT OF
PROTECTION ORDER
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TACOMA, WASHINGTON 98402

(253) 798-6062 Facsimile 253-798-6715
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Court must conduct an in camera review of the materials to determine whether the materials,

or any portion of the materials, are exempt from disclosure under the Public Records Act.

AUTHORITY
} 1. _Procedure.
RCW 42.56.540 éstabl‘ishes the court procedures for the protection of public
records as folloﬁ/s:

The examination of any specific public record may be
-enjoined if, upon motion and affidavit by an agency or
its representative or a person who is named in the
record or to whom the record specifically pertains, the
superior court for the county in which the movant
resides or in which the record is maintained, finds that
such examination would clearly not be in the public
interest and would substantially and irreparably damage
any person, or would substantially and irreparably
damage vital government functions. An agency has the
option of notifying persons named in the record or to

~ whom the record specifically pertains that release of a
record has been requested. However, this option does
not exist where the agency is required by law to provide
such notice. '

The mechanics of the court’s review are further addressed in Cowles Publ’g Co. v. .

Spokane Police Department, 139 Wn. 2d 472, 478, 987 P.2d 620 (1999). Cowles holds that
the court is “quéliﬁed‘to evaluate the potential affect of disclosure on the trial process . . .
Accordingly, to the extent nondisclosure may- be necessary in a case such as this, an in

camera review by the court is the proper method to determine whether nondisclosure of a

document, or portions of a document, is essential to effective law enforcement.” See also

Limstrom, 136 Wn.2d at 615 (in camera review is the only way a court can determine what
portion of a document, if any, is exempt from disclosure.) In sum, if this Court is uncertain as

to whether disclosure will violate the Defendant’s constitutionally protected rights to a fair

MEMORANDUM IN SUPPORT OF MOTION FOR

PROTECTIVE ORDER -2 :
DEPARTMENT OF ASSIGNED COUNSEL

949 MARKET STREET, SUITE 334
TACOMA, WASHINGTON 98402
(253) 798-6062 Facsimile 253-798-6715
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-has annoﬁnced filed a Notice of Special-proceeding indicating it may seek to kill Darcus

~ Allen for his alleged association with Maurice Clemmons. "The fundamental fespéct for

-punishment gives rise to a special need for reliability in the determination that death is the

. MEMORANDUM IN SUPPORT OF MOTION FOR

7949 31572818 27#1i

trial by a fair and impartial Jjury, Cowles requires the trial court to conduct an in camera

review and make a case by case determination of whether nondisclosure is mandated. 139

Wn.2d at 479-80; See also, State v. Jones, 96 Wn.' App.369, 377, 979 P;2d 898 (1999)(in

camera review of confidential materials per a claim of RCW 5.60.060(5)).

A 2. Disclosure will irreparably impair Mr. Allen’s ability to receive a fair

trial by a fair and impartial jury

As has been observed many times, death, as a punishment is different. When a

defendant's life is at stake, the courts have been particularly sensitive to insure that every |

safeguard is observed. Gregg v. Georgia, 428 U.S. 153, 187, 49 L. Ed. 2d 859, 96 S. Ct. 2909

(1976). State v. Frampton, 95 Wn.2d 469, 627 P.2d 922 (1981). Criminal statutes involving
the death penalty must be 'co'nstr'ued in a manner which is particularly sensitive to the
proteétions afforded the ;jefendant. o

Th.ié is the potential capital prosécutioh of Darcus Alleﬁ and these proceedings could

\ . .
result in his death by lethal injection or hanging. The State, through the Prosecuting Attorney,

humanity underlying the Eighth Amendment's .prohib'iti_on‘ against cruel and unusual

appropriate puni'shment in any capital case." Johnson v. Mississipbi,.486 U.S. 578, 584, 108

S.Ct. 198 1, 100 L.Ed.2d. 575 (1988) (quoting Gardner v. Florida, 430 U.S. 349, 363-64, 97

S.Ct. 1197, 51 L.Ed.2d 393 (1977) (White, I, concuring) (quoting Woodson v. North

Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976). It is now well established

PROTECTIVE ORDER -3 .
DEPARTMENT OF ASSIGNED COUNSEL

949 MARKET STREET, SUITE 334
TACOMA, WASHINGTON 98402
protection memo.doc - . (253) 798-6062 Facsimile 253-798-6715
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that when a defendant's life is at stake, a court must be "particularly sensitive to insure that

every safeguard is observed." Gregg v. Georgia, 428 U.S. 153, 187, 96 S.Ct. 2909, 49

L.Ed.2d 859 (1976). As this Cdur’c is acutely av}ére, the penalty of death is qualitatively’and

profoundly different from any other sentence. e.g. Ford v. Wainwright , 477 U.S. 399, 411,
106 S.Ct. 2595, 91 L.Ed.2d 335 (1986) ("In capital proceedings generally, this Court has
demanded that fact finding procedures aspire to a heightened standard of reliability. This

especial concern is a natural consequence of the knowledge that execution is the most

: irremédiable and unfathomable of penalties; that death is different." (citations omitted));

Califofnia v. Ramos, 463 U.S. 992, 998-99, 103 S.Ct. 3446, 77 L.Ed.2d 1171.(1983)
(recognizing "the @alita.tive difference of death from all other punishments"); Eddings v.
Oklahoma, 455 U.S. 104,110,102 S.Ct. 869, 7i L.Ed.2d 1 (1982) ("the_impositién' of death -
by public authority is. . . profoundly different from all other penalties"). For this feason, our

system of justice must go "to extraordinary measures to ensure that the prisoner sentenced to

be executed is afforded process that will guarantee, as much as is humanly possible, that the
sentence was not imposed out of whim, passion, prejudice, or mistake." Eddings v.

Oklahoma, 455 US. at 118 (O'Connor, J. concurring) (emphasis added). These

"extraordinaiy measures" must be taken at both stages of any'c.:apital trial. Beck v. Alabama,

447 U.S. 625,638, 100 S.Ct. 2382,65 L.Ed.2d 392 (1980).

In this particular case the wholesale release of police investigative records would
impair the trial process, violate the constitutional rights of the defendant, and hinder an

ongoing investigation by law enforcement. Although the Supreme Court held in Cowles

Publishing Company v. Spokane Police Department, 139Wn.2d 472,987 P.2d 620 (1999) that

MEMORANDUM IN SUPPORT OF MOTION FOR

PROTECTIVE ORDER - 4
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once an arrest has been made police investigative records are presumptively available to the
public, it also clearly stated that presumption can be overcome in a specific case:

Although we agree with the Department that nondisclosure
may, under specific circumstances, still be necessary to
protect pending enforcement proceedings in an individual
case, courts are as qualified to review the potential affect of
disclosure on the trial process as are the police or prosecutor.
The protection of enforcement proceedings is not a
circumstance where the police, exercising. their professional
judgment, are in a better position to make disclosure decisions.
Accordingly, to the extent nondisclosure may be necessary in a
case such as this, an in camera review by the court is'the proper
method to determine whether nondisclosure of a document, or

N portions of -a document, is ‘essential to effective law

enforcement. See Limstrom,136 Wash .2d at 61 5,963 -P.2d 869
(in camera review is the only way a court can determine what
portion of a document, if any, is exempt from disclosure).

Nor does a defendant's constitutional right to a fair trial
compel categorical nondisclosure of police investigative
records. Facts regarding pending criminal prosecutions are
often made public prior to trial. This rarely results in the
inability to impanel a fair and impartial jury. Similarly, the fact
that allegations have not yet been proven is not persuasive of
the need to provide blanket protection for purposes of a
defendant's privacy. When a criminal suspect is -arrested and
charged with a crime there must be some factual basis for this,
whether or not all or any of the allegations can be proven

* beyond a reasonable doubt at trial. The general public is well
aware that a person is innocent until proven guilty. Rarely
would criminal allegations so devastate the reputation of the
suspect that nondisclosure would be necessary to protect
against the effect of false accusation. Again, to.the extent
protection of the trial process or the privacy rights of a
suspect re essential in any given case, the trial court should
make that factual determination on a case-by-case basis. In
any event, under the facts of this case, we are unpersuaded by
the Department's argument. At the time the Department denied

- the disclosure requests at issue, it had already made all the
pertinent details public. Thus, there was no further information
left to protect. ‘ o

MEMORANDUM IN SUPPORT OF MOTION FOR
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hand the police investigative file to media and undisclosed requestors would invite even more

‘the Supreme Court:
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In sum, we hold in cases where the suspect has been
arrested and the matter referred to the prosecutor, any potential
danger to effective law enforcement is not such as to warrant
categorical nondisclosure of all records in the police
investigative file. In such cases, to the extent nondisclosure of
records or parts of records is nevertheless necessary, the trial
court should conduct an in camera review and make a case-by-
case determination of whether nondisclosure is essential to
effective law enforcement. -

139 Wn.2d at 478-80 (emphasis added).

Unlike the Supreme Court's 1999 Cowles decision, this is not a simple' DUI case. The

press coverage and raise significant fair trial concerns. Moreover, unlike in Cowf/es the Pierce

County Sheriff’s Department has not already made all the pertinent det_ails public, according

In any event, under the facts of this case, we are unpersuaded
by the Department's argument. At the time the Department
denied the disclosure requests at issue, it had already made all-
the pertinent details public. Thus, there was no further
information left to protect.

139 Wn.2d at 479. The result in Cowles may well have been different had the Department not
already released all the pertinent information. Here, the Pierce County Sheriff’s Office has
not released its investigative materials. Both for this reason, and because this is a highly

complex capital case, the result reached in Cowles is not a proper one for this case.
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" Rules of Professional Conduct are promulgated with the approval of the Supreme Court

- pursuant to the State Bar Act, RCW 2.48.060. The followmg rules, then, do have the force of
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Also the issue of pretrial release of law enforcement investigative materials is

Office, and presumably, the Pieroe County Prosecuting‘ Attorney’s Office, take these rules
very seriously. The these rules do to defense counsel, prosecutors and law enforcement, énd
expressiy regulate pretrial disclosures. Further, the Public Records Act itself ‘recog_nizes
exemptions not only under RCW 42.56.et seq but also under any "other statute whic}r

exempts or prohibits disclosure of specific information or records.” RCW 42.56.070. The

statutory law and do create an exemption to the Public Records Act:

RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall:
(e) Exercise reasonable care to prevent nvestigators, law
enforcement personnel, employees or other persons assisting or
associated with the prosecutor’in a criminal case from making
an extrajudicial statement that the prosecutor would be
prohibited from making under. rule 3.6. (Emphasis added.)

Rule 3.6 and the Guidelines thereunder in turn provide as follows:

RULE 3.6 TRIAL PUBLICITY

A lawyer shall not make an extrajudicial statement that

a reasonable person would expect to be disseminated by means

of public communication if the lawyer knows or reasonably

“should know that it will have a substantial likelihood of
materially prejudicing an adjudicative proceeding.
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Guidelines for Applying RPC 3.6
. L. Criminal.

A. The kind of statement referred to in rule 3.6 whu:h
may potentlally prejudice criminal proceedings is a. statement
which relates to:

(1) The character, credibility, reputatlon or criminal
record of a suspect or defendant; .

(2) The possibility of a plea of guilty to the offense or
the existence or contents of a confession, admission or
statement given by a suspect or defendant or that person's

refusal or failure to make a statement;

(3) The performance or results of any investigative
examination or test such as a polygraph examination or a
laboratory test or the fallure of a person to submit to an
examination or test;

4 (4) Any opinion as to the gu1lt or mnocence of any
' suspect or defendant;

(5) The credibility or anticipated testunonv of a
prospective witness; and

©6) Informatlon the lawyer knows or reasonably should
know is likely to be inadmissible as evidence in a trial.
(Emphasis added.)

o+ ek

The Supreme Court did not address these rules and guidelines iﬁ Qj)_\ﬂ;_& but at a
minipnum they would seem to be an appropriate consideration when detefmining whether the
"protection of the trial process or the privacy rights of a suspect are‘ essential in aﬁy given
caée," as requiredlby Cowles, supra, 139 Wn.2d at 479. If it is unethical for prosécutof or
police to make an extrajudicial statement, how can maferialé céntaining the same information
be public?

In counsel’s declaration supporting a restraining order in this case, counsel for Mr.
Allen states that release of the requested material would "irreparably impair the defendant's
right to a fair tria} by a fair and impartial jury." The Court can certainly take judicial notice of
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the extraordinary amount of press coverage which has attended the plea proceedings in
Spokane County and the instant prosecution in Pierce County. Given the stakes involved and
the fesourccs Brought to bear, the defense, the State, the Cqurt and, the public are all vitally
interested in having this aggravated murder case lawfully and properly brought to trial. The

paramount right of the defendant in a capital case to due process and a fair trial under the

Sixth and Fourteenth Amendments to the United States Constitution and aniéle_l, sections 3

and 22 of the Washington Constitution requires that such investigative materials not be

~ released while the prosecution is pending. This is not a case about access to hearings and

trial by the press and the public. The hearings have been open and the trial will be open.

3. The Records Are Exempt Under Newman

As,'noted that, unlike Cowles Publishing Company v. Spokane Police Department,

i

supra., this is not a DUI I case. The parameters of such a case are commonly known and well
defined; the investigation involved in Cowles was complete when the matter was referred to
the prosecutor. Here, the investigatioh involves a nationally reported multiple law

enforcement homicide and is ongoing. This is a huge distinction. This case is less like

Cowles and more like Newman v. King County, 133 Wash.2d 565, 575,947 P.2d 712 (1997),

which held that " RCW 42.17.310(1)(d)! provides a broad catégorical exemption from

disclosure all information contained in an open active police investigation file." (Emphasis

' Recodified at RCW 42.56.210.
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- added.) The pendency of an open policé i;westigation was determinative in Newman, where
the Court stated its holding as follows:

The County has shown they and the FBI have personnel

 assigned to the case. Evidence was presented by individuals
responsible for the investigation who stated the case was still
open and_enforcement proceedings were contemplated. The
evidence also establishes the documents requested cannot be
.disclosed because their release would impair the ability of law
enforcement to share information and would inhibit the ability
of police officers to determine, in their professional judgment,
how and when information will be released. We hold the broad
language of the statutory exemption requires the nondisclosure
of information compiled by law enforcement and contained in
an open_and active police investigation file because ‘it is
essential for effective Jaw enforcement. The language of -the
statute provides for a categorical exemption for all records and
information in these files.

Newman v. King County, 133 Wash.2d at 574 (emphasis added). The same should control
here, or, at a minimum, the fact that an investigation continues in the present case is a factor

-,

that should be considered by the Cburt_ in determining whether the Cowles presumption is

overcome here.

4. . The Records Are Exempt As The State's Work Product

Und‘er Cowles, Newman, and RPC 3.6 and 3.8, then, the Court should hold that in
this particular case, all the reqﬁestgd material is exefnbt from public disclosure, at least
during the pendency of the criminal prosecution. In the alternative, if not ca_tegoﬁcally
exempt, major portions of these materials are e*cmpt under specific provisions of the Public
Records Act. For exémf)le, the evaluative and organizaﬁonal work product of the prosecution

team is not available to the defense and is obviously not available to the press for publication.
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Moreovér, for public record purposes the undf-;rlying factual material gathered by State's
litigation team is also exempt work product ﬁn&er RCW42.56.210. "With respect to the
factual docﬁments gatheréd by thé prosecutor and which Mr. I;i:nstrom had already received
from other sources prior to the trial court's rﬁling, withhold the documents are part‘ of the

prosecutor's fact-gathering process and are work product." Limstrom v. Ladenburg, 136

Wn.2d 595,614,963 P.2d 869 (1998).

This court should not rely upon dicta from Covirles, "Generally, nothing in a police

investigatj\)e file would be considered attorney work product.” 139 Wn. 2d at 478. Against

this "general" observation in a DUI case, however, we have here a complex aggravated

/

murder case.

In a case éf this §omplexity, involving multiple crime scenes in multiple counties, it
should surprise no one that since this(c.ase was referred to the Pierce v.county Prosecuting A '
Attorniey, there have been ongoing evaluative and organizational effor_té undertaken by and
under the supgrvision of that office. |

5 Any Tip Records Are Exempt Under The Spec1ﬁc Investigative
Records Exemption

Moreover any "tip" records "contains unproved claims, often made anonymously, and
accordingly involves substantial privacy rights of numerous individuals." and RCW
42.56.240 exempts from disclosure:

Specific intelligence information and specific investigative
records compiled by investigative, law enforcement and
penology agencies, the nondisclosure of which is essential to
effective law enforcement or for the protectlon of any person's
right to privacy.
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"Right to privacy" is in turn defined at RCW 442.56.050. The Court of Appeals has
held that "specific in;'estigativc; records” e);eniption applies to anonymous, msubs@ntiated
allégations made to law cnforcerhent because of overriding privacy concerns of the subject' of
the allegations. "[When disclosure of publié investigatory records is resisted due to privacy,
the involved agency and the courts' have a duty to interpret and apply RCW 42.17.3109 1})(d),
and pﬁrsuant ‘tc.« that duty, they must consider all rele\}ant factors bearing on whether t.he

information in the records is of legitimate public concern.” Citv of Tacoma v. Tacoma News.

Inc., 65 Wn.App. 140, 15 1, 827 P.2d 1094, rev. denied 1 19 Wn.2d 1020, 838 P.2d 692

(1992).

6. Improner Pretnal Pub11c1ty Jeopardlzes A Fair trial By An lmpartlal Jury

Pretrial pubhcxty JeOpardlzes a defendant’s right to trial by a fair and 1mpart1al ]ury A
significant amount of the coverage in the case has been inflammatory and geared towards
arousing sympathy, prejudice and passion. Statements of various individuals has not been

limited to Maurice Clemmons and his actions but has included his family members and

invogved as an accomplice to these murders.. It has also extehsiVely covered the anguish and
heaxtbfeak of thé victims’ families, the memoﬁal service was held at the Tacoma Dome and
covered by four television stations and the video of the proceediﬂgs is for sale to the public.
This is not proper pretual publicity. It is for the j Jury to demde the facts based on all ,
evidence admitted at trial, not on prejudice, sympathy or 1nadm1551b]e evidence. It is not for ’
the State or potmitial jurors prior to trial to make these decisions without all the evidence. If
the news media entity is permitted to obtain ‘and pfesumably publish the information
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rights of an accused, a trial judge has an affirmative constitutional duty to minimize the

are not strictly and inescapably necessary. Gannett Co., Inc. v. DePasquale, 443 U.S. 368, 99

~ opinion against a defendant and inform potential jurors of inculpatory information that would

- protection memo.doc -
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contained in the investigative files, Mr. Allen will be further deprived of his right to a fair
tnal Significantly, the request for information precedes the dissemination to Mr. Allen of a
single police report associated with his case.

The United States Supreme Court has recognized that to safeguard the due process

effects of prejudicial pretrial publicity, and he may take protective measures even when théy

S. Ct. 2898, 61 L.ed.2d 608 (1979). The DePasquale Court directs a trial court to be “over
cautious” in ensuring that the defendant receive a fair trial. 99 §.Ct at 2905, n. 6. Like the
situation presented in DePasgua:lc, in which the. court found that pub.licity surrounding

pretrial suppression hearings pose special risks of unfairness because it may influence public -

not be admissible at trial. | Moreover,' the DePasgualg court fOunél that the Sixth
Amendﬁent’s guarantee of a public trial is for the benefit o'f the defendant alone. The cdurt
further stated that even if the First and Fourteenth Amendments provided some right to the
press and public to attend criminal trials, the defeﬁdant’s right to a fair trial outweighed the
“;:onstitutio’nal rights of the press and public.” Here, the situation is even fu'rthef removed
from the public’s right to be present at a public trial because the investigative materials
support an on going search for additiopél infor_m';ation associatéd with alleged and uncharged
criminal activity.

In a Washington State case also involving a pretrial suppression hearing, the
Washington Supreme Court' determined that closing a pretrial suppression hearing and
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jury free from outside influences and that the balance is never weighed against the accused,

7949 3/15-2818 278y29

temporarily sealing the court file was appropriate, especially in light of the conduct of the

newspaper which demonstrated it would not abide by the bench-bar-press guidelines.

Federated Publications, Inc. v. Kurtz, 94 Wn.2d 51, 615 P.2d 440 (1980). The decision
acknowledges that the press is entitled to publish information gathered in open judicial
proceedings unde‘? Waéh. Const. Art.1, Section 10, héwever, the State and Federal
Constitutions also. require thé trial. judge to implement protective measures against the
reasbnable pos_sibility of p'rejudici,all publicity.- Kurtz, 94 Wn.2d at 59-6 1. .In Kurtz, the court

found that Art.1, Section 22 “must at a mini‘rhum provide that an accused have an impartial

the public’s right of ‘access under section 10 must be interpreted in light of these
requirements. Kurtz at 61, citations omitted. Our situation is evén more compelling, in that
here the defendant has not impeded tllle press’s access to open publ‘ic heaﬁngs, but rather

seeks to ensure his right to a fair trial by an impartial jury,

Bench Press Bar Guidelines address these very concerns and provide:

2. The release of certain types of information by law
enforcement personnel, the bench and the bar and
publication thereof by news media generally tends to
create dangers of prejudice without serving a significant
law enforcement or public interest function. Therefore,
all concerned should be aware of the dangers of
prejudice in making pretrial public disclosures of the
following:

(@  Opinion about a defendant’s character, guilt or
-innocence.

(b)  Admissions, confessions or the contents of statements
or alibis attributable to a defendant
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(¢)  Opinions about the results of investigative procedures,
such as fingerprints, polygraphs examinations, ballistic
- tests or laboratory tests.

(d)  Statements conceming the credibility or anticipated
testimony of prospective witnesses.

(¢)  Opinions concerning evidence or argument in the case,

whether or not anticipated that such evidence or
argument will be used at trial.

~ All of these types of prejudicial information and more are contained within the

documents rcqugfsted by the unidentified requestor. -

CONCLUSION

Mr. Allen joins in defendant Hinton’s and Mr. Davis’sv motion and also requests the
court deny the request for all investigative materials generated in the Clemmons’ criminal
invéstigatioﬁ. Mr. Alleﬁ urges the court to find the materials to be exempt from disclosure
because the publicity that woﬁld flow from the publication of the méﬁerials would irreparably
impéir his ability to receive a fair triai by a fair and impartial Jury

Respectfully Submitted this 12" day of March, 2010.

DEPARTMENT OF ASSIGNED COUNSEL

By%k(}“‘

Mary Kay High,‘WSBA@{.'zolzs
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00.1-05523-0 33932845  MT 03-15-10

STATE OF WASHINGTON

LATANYA KAYE CLEMMONS

7853 37157248

-

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

Plaintiff, No. 09-1-05523-0

VS.

— N S e e et Nt N et

Defendant

COMES NOW the de’fendant LATANYA KAYE CLEMMONS' by and through the

undersxgned attorney of record G. HELEN WHITENER join in the stated motlons filed on

behalf of defendant RICKEY HINTON by his counsel of Record PHILLIP THORNTON under

Cause No. 09-1-05430-6 to include the following:

1.

N

\VS)

Motion for Order Restraining the Pierce County Sheriff From Releasing Materials
Declaration of Counsel in suppoﬁ of the Motion for Order Rcstfaining the Pierce County

Sheriff From Releasing Materials

Memorandum in Support of Motion for Order Restraining the Pierce County Sheriff

@

From Releasing Materials

DATED this 12" day of March, 2010.

G. Helen Whitener, WSBA# 28968
Attorney for Defendant.

MOTION TO JOIN IN FILED MOTIONS WHITENER RAINEY

Page 1

820 Sixth Avenue, Ste A
Tacoma, WA 98405
(253) 830-2155

MOTION TO JOIN IN FILED MOTIONS

i8 68178
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The Honorable Stephanie Arend

. : _ Hearing: March 31, 2010, 9:30 am.
SUPERIOR COURT OF THE STATE OF WASHINGTON
PIERCE COUNTY ' '
STATE OF WASHINGTON, )  No. 09-1-05374-1
: ‘ )  No. 09-1-05375-0
" Plaintiff, )  No. 09-1-05340-6
' )  No. 09-1-05452-7
V.’ "~ ) No. 09-1-05453-5
)  No. 09-1-05523-0
EDDIE LEE DAVIS, )  No. 10-1-00938-0
DOUGLAS EDWARD DAVIS, ) ' -
RICKEY-HINTON, )  OPPOSITION OF PUBLIC
QUIANA M. WILLIAMS, )  RECORDS ACT REQUESTER .
LATRECIA NELSON, )  SEATTLE TIMES COMPANY TO
LATANYA K. CLEMMONS, )  DEFENDANTS’ MOTIONS TO
DARCUS ALLEN. : )  ENJOIN RELEASE OF PUBLIC
: ) RECORDS :
Defendants )
: )
L INTRODUCTION AND RELIEF REQUESTED.
The Seattle Times Company (“Times”) respectfully asks the court to deny the motions
filed by the Defendants in the captioned matter (collectively, “Defendants”), all of whom seck to

bar the Pierce County Sheriff’s Office (“PCSO”) from responding to the Times’ Public Records
Act (“PRA”) request for police reports and other records relating to the Maurice Clemmons

investigation.’ The Times asks to be heard on this matter at the March 31 hearing.2

! The Times is aware of motions and memoranda from Defendants Allen, Clemmons, Eddie Lee
Davis, and Hinton. It is unaware whether the remaining Defendants have joined these motions.
? Since the motion concerns a Public Records Act request by the Times, it clearly would have a
right to intervene: it is a real party in interest that will be affected by the outcome of the motion.
See CR 24. If the Court so requires, The Times will bring a formal motion to intervene and to
shorten time. :

Law OFFICES
DWT 14425263v1 0040702-000170 - Suite 2200 - 1201 Third Avenue
] Seattle, Washington 98101-3045
(206) 622-3150 + Fax: (206) 757-7700

OPPOSITION TO MOTIONS TO ENJOIN RELEASE OF PUBLIC RECORDS-1 Davis Wright Tremaine LLP
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The PCSO has indicated that it is prepared to release responsive recbrds pursuant fo the
PRA. Defendants claim that the records are exempt from disclosure under the PRA, and that the
release poses a threat to their rights to a fair trial. Neither.objection has merit. . A

First, Defendants lack standi‘ng-under the PRA to object to the release of any record that
doeé not specifically name or pertain to them. RCW 42.56.540. All records held by the PCSO
that do not meet these critgria should be released immediately. |

Second, no PRA éxcmption applies to these records. Thé Times” PRA request seeks
poiice iﬁcident reports and other factual information gathered by law enforcement in the ordinary
course of investigatiné alleged crimes. Defendants érgue that the records are categorically
exempt under the PRA’s in\}eétigaﬁve'records exemption (RCW 42.56.240(1)) and as work
product. But police investigative reports are presuinptively subject to disclosure under the PRA
where, as here, they relate to incidents in which a defendant has already been identified. Cowles
Pub. Co. v. Spokane I?olz;ce Dept., 139 Wn.2d 472, 987 P.2d 620 (1999). Under Cowles, which’
is di;ectly on point, the presumption that investigative records are disclosable can be ovércome »

only if the Court determines that specific information in the records is “essential” to “effective

law enforcement.” Moreover, in cases where a defendant has been charged, the exemption

cannot be categorical. Only those portions of the records that are in fact essential to effective
iaw enforcement may be redactéd; the rest must be released. Cowiles also establishes that under
Washington law, police investigative reports are not the attorney work product of the prosecutor.
Id. at 478. | |

In this case, there is no basis for the Court to find that continued Secrecy is “essential to
effective law enforcement.” The law enforcement agency charged with .tlie investigation, the
PCSO, has raised no concern. The Defendants identify no law enforcerhent concern at all. Nor
does the privacy prong of the investigative records exemption apply. Under the PRA, any

privacy interest is defeated if there is a “legitimate public interest” in the disclosure. Here, the

OPPOSITION TO MOTIONS TO ENJOIN RELEASE OF PUBLIC RECORDS-2 Davis Wright Tremaine LLP

LAW OFFICES
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] N - v
public has an obvious, legitimate interest in issues relating to the investigation of Defendant’s

alleged acts.
Third, Defendants also raise a general concern that release of the records might affect
pretrial publicity. Their arguments fall far short of the standard required to show prejudice to a

party’s right to a fair trial, and they have provided no factual basis to suggest tﬁat release of the

|l records will jeopardize this Court’s ability to seat an impartial jury.

Accprdingly,'the Court should deny the motions, and should order the PCSO to release
thé responsive ;eoprds. To the extent fhe Court is inclined to enjoin rélease of anyrof the records,
it must ;éview the potentially exempt record in camera to determine whether, and to what extent,
any exemption applies. ' -

II. ~ FACTS

This matter concerns three PRA requests submitted by Seattle Times news reporter Stéve
Miletich on behalf of the Times. His inifial, verbal request to PCSO was for incident reports
relatingA to the events inside the Forza coffee shop. on Noyember 29, 2009. On December 17,
2009, he s?bmi_tted a written request to PCSO for reports regarding events occurring outside the
coffee shop subéequent to the shootings. On January 4, 2010, he requested records held by
PCSO related to Bureau of Alcohol, Tobacco and Firearms “gun trace” information in
 connection with the shootings of the Lakewood ofﬁcérs and Pierce County Sheriff's Deputy Kent
Mundell.

Prior to the filing of Defendanfs’ motions, PCSO had indicated to the Times that it was
prepared to release responsive records, subject to minor redactions of matters such as individual
social security numbers (to which the Times does not object). At no time has PCSO indicated
that it considers any of the records exempt. To date, the Times has received no records

responsive to its requests.’

3 PCSO provided the Times with ATF trace information with respect to the Deputy Mundell
incident, but not with respect to the Lakewood incident.

'OPPOSITION TO MOTIONS TO ENJOIN RELEASE OF PUBLIC RECORDS-3 Davis Wright Tremaine LLP
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OI. ARGUMENT AND AUTHORITIES

The four defense motions substantlally overlap, and rely on identical arguments. For
ease of reference the Times will refer herein primarily to the memorandum submitted by
Defendant Darcus Allen, which is the most expansive and mcludes all of the arguments
contained in the other briefs. o ‘ |

' A.‘ The Records Sought By The Times Must Be Disclosed Under The PRA

. The PRA Is Construed Broadly in Favor of Discloéure, And A Party
Opposing Disclosure Must Prove A Specific PRA Exemption Applies

The Public Records Act was passed by voter initiative in 1972, with the stated goal of

|l assuring the sovéreignty of the people over the agencies that serve them: “'I"hé people, in

delegatmg authority, do not give their public servants the right to decide what is good for the
people to know and what is not good for them to know.” RCW 42.56.030. To 1mplement th1s
sweeping purpose, the PRA is a strongly worded mandate for broad disclosure of public records,
requiring eVery state agency to disclose all public records unlesé a spéciﬁc st;tﬁtory exemption
allows withholding it. RCW 42.56.070(1); RCW 42.56.2_10(3); Spokane Police Guild v. Wash.
State Liquor Control Bd., 112 Wn.2d 30, 36, 769 P.2d 283 (1989). Challenges to publié records
requests are evaluated under the following principles. |

First, courts must construe the right of disclosure broadly and the exemptions narrowly.
RCW 42.56.030; Progressive Animal Welfar¢ Soc. v. Univ. of Wash., 125 Wn.2d 243, 251, 260;
884 P.2d 592 (1994) (“PAWS”). Most exemptions are permissive, not mandatory. An agency

has the option of disclosing exempt records even if an exemption applies. See AGO 1980 No. 1;

'RCW 42.56.210(3) (agency may withhold records only when there is a épeciﬁc exemption so:

“authorizing”).

| Second, where a third party or an agency seeks to enjoin d_isclosure'of a public record
under RCW 42.56.540, that party bears the burden of proving that a specific exemption applies.
PAWS, 125 Wn.2d at 257-58.4 The exemption must be baséd on the PRA’s statutory language,

4 All of the Defendants base their motions on RCW 42.56.540.
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and not on concerns about the potentlal effect public disclosure may have. Under the PRA, “free-

and open examination of public records is in the public mterest, even though such examination’

may cause inconvenience o;-embarrassment to public officials or others.” RCW 42.56.550(3);
see PA WS, 125 Wn.2d at 251; King County v. Sheehan, 114 Wn. App: 325, 57 P.3d’307 (2002).

| Third, the bar for objection to a PRA request ﬁnder RCW 42.56.540 is much higher .t-han
simply proving an exemption. Whlle an apphcable statutory exemption is necessary to obtaina.
PRA mjunctlon itis not n: 1tself sufﬁcwnt The third party must also establish the addltlonal
requirements set out in RCW 42.56.540 — namely, ﬁhat release of the record in question would
“clearly not be in the public interest and would substantially and irreparably damage 'aﬁy person,
or would substantially and irreparably damage ﬁtai govéﬁunental functions.” RCW 42.56.540. .
See Soter v. Cowles Pﬁbl 'g Co., 162 Wn.2d 716, 756-57, 174 P.3d 60 (2007).

Finally, when recor&s are withheld from disclosure, the applicable eXemption must be
identified “with particularity”iand with reference to each specific withheld record. };A WS, 125
Wn.2d at 271; RCW 42.56.210(3). 'Where dnly parts o}"a record are exempf, only the exempt
portions information should be redacted. and the remaindexf'should be released. See RCW |
42.56.070(1), 210 | | | | o

2. Defendants Lack Standing -to Seek a PRA Injunction
The statutory authonty for enjoining release of a public record is RCW 42.56.540, as all

of the Defendants’ motions acknowledge. That statute has & specific standmg requirement: In -
the case of individuals, a rnotion to enjoin disclosure may be brought only by “a person who is
named in the record or to whom the record specifically pertains..” Id; (emphasis added). This
provision furthers the PRA’s policy of open access\“'to government records, by limiting the
universe of third parties who can seek this extraordinary relief. -

In this case, Defendants do not argue that all of the records requested by the Times
identify or specifically pertain to any Defendant. Based on the volume of documents and the |

nature of the Times’ request, there is no basis to assume that any of the records specifically
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identify the Defendants. Accordingly, PCSO should immediately release any record that does
not name and/or specifically pertain to any of the moﬁng Defendants.
3. The Investigative Records Exemption Doe; Not Apply

Defendants, but not PCSO, argue that the Times should categorically be denied access to
the requested public record based on thé PRA’s invéStigative records cxerhptio’n. That provision
exempts “specific investigative records” from disclosure, wﬁere-nohdisclosure “4s essential to
effective law enforcement or for the protection-of any 'pérson‘s right to privacy.” RCW
42.56.240(1). Neither the law enforcement nor the privacy prongs of the exemption applies heré.

Courts narrowly construe the term “essential to éfféctivp law enforcement” in favor of
disclosure.” Prison Legal News, Inc. v. Dept. of Cofr.ectz'qns, 154 Wn.2d 628, 640, 115 P.3d 316

(2005). Where a defendant has been identified and charged (as is the case here), investigative

vrecords are presumptively not “essential to effective law enforcement,” and, absent a specific

showmg to the contrary, must be disclosed. Cowles 139 Wn.2d at 481.
Defendants argue that the records at issue in this case are categorically exempt from
disclosure‘under Newman v. King-County, 133 Wn.2d 565 (1997). See, e.g., Allen Mem. at 9.

But Newman is simply inapplicable to cases, like this one, in w’hich. a defendant has been arrested

‘and charged. Newman involved an unsolved 25-year—old k1111ng in which no defendant had been

1dent1ﬁed much less charged. The questlon of whether w1thhold1ng records about the
investigation was “essential to effective law enforcement” turned on whether any investigation
into the cold-case homicidé still existed. The Supreme Court held that it did, based on evidence
that investigators were stili ‘pursuing leads and that the case was “leading toward an enforcement
pfoceeding.” Id. at 573.

The Supreme Court cabined Newman to its facts in Cowles, which articulates a different
standard for evaluating the PRA’s investi gative records exemption after “the suspect is arrested
and the case referred to the prosecutor ? Cowles, 139 Wn.2d at 481. In that situation, “police

incident reports are presumptively disclosable upon request[.]” Id (emphasm added). That
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presumption applies in this case because Defendants h'ave,already been arrested, referred, and | |

charged. Therefore, Cowles, nof: Newman, is the applicabie standard in this case.

| Defendants é.rgue that Newman, not Cowles, should apply here because Cowles was a
drunk driving case and because the investigation here is allegedly ongoing. Notably, no
i)rosecutor and no agency investigating these matters has asserted that the investigation is
“ongoing” or — more to the point ~ that disclosure of the incident reports at issue would impede
law enforcement. Moreover, Cowles makes plain that the pfesump‘tion that police records are.
disclosable does not depend on the severity of the crime, or the alleged state of the investigation.
Cowles could not be clearer on this point: “In sum, we hold in cases where the suspect has been
arrested and the matter referred to the prosecutor, any potential danger to effective law
enforcement is not such as to warrant categorical nondisclosure of aél recoﬁis in the police

investigative file.” Cowles, 139 Wn.2d at 479-80.(emphasis added). Rather, the presumption of |

‘openness applies whenever the defendant has been identified and charged:

[[ln Newman, we were concerned both with the difficulty police would have
segregating information in unsolved cases, and with the propriety of charging
courts with responsibility of determining whether nondisclosure was critical to -
solving the case — a task which we felt was better left to the professmnal
judgment.of the police. These same concerns are not present in a case, as
here, where the suspect has already been arrested and the matter referred to
the prosecutor for a charging decision. In such circumstances, the risk of
inadvertently disclosing sensitive information that might impede apprehension
of the perpetrator no longer exists. ' :

Id. at 477-78 (emphasis added).

Defendants fare no better under the privacy prong of the PRA’s investigative records'.
exemption. For any privacy excmptioﬁ under the PRA tb apply, the proponent must establish
that the disclosure “[w]ould be highly offensive to a reasonable person, and (2) is not of
legitimate concern to the public.” RCW 42.56.050. “{Bjoth a privacy interest and a lack of
legitimate public interest niust be preseﬁt[.]” King County v. Sheehan, 1.14 Wn. App. 325, 344,k
57 P.3d 307 (2002) (emphasis in original). Thls is not a balancing test; rather, a publip interest in -
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disclosure is sufficient in itself to overcome any asserted individual i)ﬂvacy interest. Koenig v.
Des Moines, 158 Wn.2d 173, 185,142 P.3d 1.62 (2'006). In this case, Defendants fail to identify
any individual with a privacy interest, and fail to say what disclosures »woilld be “highly.
offensive to a reasonable person.” Moreover, the public has éhei'ghtened and obvious interest in
criminal invéstigaﬁéns generally and this case in particular. Accordingly, the PRA’s
investigative records exémptibn does not apply.

4. The Work Product Exemption Does Not Apply Because Police
- Investigative Files Are Not Work Product

The Defendants also argue that the records are exempt as the state’s attorney work
préduct. See Allen Mem, at 10. This is a strange argument for the Defendants to make;
presumably, if the records request.sought the prosecutor’s work product, the prosecutor would be
objecting. But thé records are not attorney wérk prbduct. The Times’ record request is not
directéd to the prosecutor or any other attorney for the state. Instead, the request seeks police
reports and investigative records gathered by apolice agency in the ordinary course of
investigatihg the crimes at issue. The Defendants’ attempt to 'cha;actexize these police files as
attorney work product is contrary to Cowles, which holds that “[glenerally, nothing in a police
investigative file would be considered attorney work product.” Cowles, 139 Wn.2d at 478.
Defendants rely'on Limstrom v. Ladenburg, 136 Wn.2d 595, 963 P.2d 869 (1998), but that case
involvéd PRA requests “to thé Pierce County Prosecuting Attorney asking to inspect the -
proseéutor’s litigation files.” Id., 136 Wn.2d at 601. As the Times’ request is not directed to

attorneys for any agency, it cannot conceivably be work product.

B. Defendants Have Failed To Establish That Releasing The Records Will
Endanger Their Right To A Fair Trial.

Defendants’ assertions that their right to a fair trial might be endangered if the PCSO
complies with its PRA obligations are unsupported and amount to mere speculation. They offer
no basis for questioning the Court’s ability to impanel an impartial jury, and as such the

arguments fall far short of the standard reqﬁired to show prejudicial prefrial publicity.
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The Supreme Court has made clear that releasing public records about a pénding criminal
matter generally does not impinge on the defendant’s fair trial ﬁghts: “Nor does a defendant’s
constitutional right.to a faﬁ trial compel categorical nondisclosure of poliée investigative -
records. Facts re'gaidiﬁg pending crinﬁnél prbsecutions are often madé public prior to trial. This
rarely results in the inability to impanel a fair and impartial jury.” Cow'le&, 139 Wn.2d at 479.

“Pretrial'pubiicity need not impair the defendént’s,right to a fair trial,” even where a
defendant stands accused of violent well-publicized crimes iﬁ a small community. State v.

Bassett, 128 Wn.2d 612, 61'6:- 17,911 P.2d 385 (1996); see also 12 Wash. Prac., Criminal

Practice & Procedure § 1814 (3d e_d.) (“The mere presence of widespread adverse pretrial‘

[,

}publicity concerning the defendant does not establish a reasonable probabiiity that he cannot

obtain a fair trial so as to entitle him toa continuance.”); Seattle T imes Co. v. U.S. District Court,
845 F.2d 1513, 1517-18 (9th Cir. 1988) (“Pretrial publicity does not...lead in every criminal case
fo an unfair trial,” and “prejudici_él publicity is less likely to endanger the defendant’s right to a
fair trial in a large metropolitan area such as Seattle); United .S_'tqtés v. Baker, 5 Media L. Rptr.
1417, 1418 (W.D. Wash. 1979) (rejecting defendant’s request to 'clo_sé a suppression hearing on
the ground that ﬁews fepoxts about the cése would prejudice prospecfive jurors based on the
court’s finding that “a jury panel can be drawn that will éb_ide by the instructions of the Court.”).
A generalized fear of publicity is hot a sufficient ground for limiting public access. “The
relevant question is ... whethér the jurors at the trial had such fixed opinions that they could not
judge impartially the guilt of the defendant. ... The best way to find out if the jurors have
opinions so fixed that they cannot be impartial is to attempt to empanel a jury.” State v.
Whitaker, 133 Wash. App. 199, 212, 135 P.3d 923 (2006) (citing State v. Jackson, 150 Wn.Zd
251, 269, 76 P.3d 217 (2003). Alternatives such as careful voir dire and jury instructions
regarding news reporting and the pr_esumpﬁon of innocence must, as a maﬁer oflaw, be
considered before any restriction on pubiic access is entertained. See Baésett, 128 Wn.2d at 617

Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 41, 640 P.2d 716 (1982).
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Defendants have not even attempted to show that pretrial publicity justifies any

restrictions on the public’s right of access to the police and other publip records at issue. They

cite no news coverage of this case, much lt_:sé any that amounts to prejudicial publicity. They
have not addressed the alternatives to restricting access. Most important, they do not, and
éannot, show that the Court — through proper voir dire and the other alternatives nofed above —
wbuld be unable to seat an impartial panel from the Pierce County jﬁry pool. ,
Defendants argue that compliance by the Sherriff’s Office with its PRA 4oblig'ations. would

somehow amount to an “extrajudicial statement,” in violation of the Rules of Professional

Conduct; by the Pierce County Prosecuting Attorney. See Allen Mem. at 7. Defendants cite no

authority for this contention, which stretchés the meaning of the word “statement” beyond

recognition. The Times is not soliciting any statement, extrajudicial or otherwise, from the

prosecutor. It is seeking public records, generated by another agency.

Finally, Defendants rely on Federated Publications, Inc. v. Kurtz, 94 Wn.'Zd 51,615P.2d -
440 (1980), a case that has no application in the PRA context, and that is outdé.ted in any event. .
In Kurtz, the Supreme Court afﬁrmgd a trial court’s Qlosure of a pretrial hearing based in part on
concerns that news media covering the case was.not éomplying with the Bench—Bar—Press
Guidelines of 1974. The case would not be decided the same way today: it prédafes Seattle
Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982), in which the Washington Supreme
Court adopted a heightened standard that must be satisfied, as a matter of constitutional law,
whenever limitations on public access to court operationé are sought.” The approval of the |
closure at issue in Kurtz must be 'regarded as dubious, at best, in light of three decades of state .
Supreme Court authority emphasizing the extreme importance of unfettered public access to

court proceedings and court records.®

3 Under Ishikawa, the proponent of the restriction bears the burden of showing that the limitation
is necessary, that it is the “least restrictive means available,” that it will be effective in protecting
the interests threatened, and that alternative methods would be inadequate. 97 Wn.2d at 37-39.
The court also must articulate a specific basis for its ruling. /d.

§ See, e.g. State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995)); Allied Daily Newspapers v.
Eikenberry, 121 Wn.2d 205, 848 P.2d 1258 (1993); Rufer v. Abbott Labs., 154 Wn.2d 530, 114
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Nor do the Bench-Bar-Press Principles provide a basis for withholding the records at

issue in this case. The Times is familiar with and fully supports the current version of these

guidelines. But Defendants ignore the fact that the 1974 Guidelines were rewritten in the wake
of Kurtz and the contemporaneous decision of Federated Publications Inc. v. Swedberg, 96 °
Wn.2d 13, 633 P.2d 74 (1981)), for the express purpose of assuring that no court Wduld ever
construe the guidelines as mandatory. See “A Note on Bench-Bar Press Principles,” Public
Records Act DeSkbook § 20.5 (WSBA 2006) (stating that “the Bench-Bar-Press Guidelines were
cooperétively rewritten as Principles and Considerations, with express agreement that courts
were not to usé them as fnandatéry directives”). 'fhé Bench-Bér—fress Principles themselves
now state that “any effort to make the pfincipies or considerations Amand_atory'on the news media

would desti'oy the beﬁch-bar—press program and seriously jeopardize the cqﬁtinuation of any

'collegial fair-triél/ﬁee-press efforts in Washington.” See

http://Www.wsba.brg/mediafb enchbar/default htm#introduction. The bﬁnciples “are ﬁot binding,
but provide practical guidance on the relationships bétween judges, lawyers and the press., and
are intended to promote a better working relationship between the bench, bar and news media.”
Washington Courts Bench Bar Press Cdmmittee, S | | -

hitp://www.courts.wa.gov/committee/?fa=committee.home&committee_id=77.

In any case, Defendants have not established that anything in the records sought_ by the
Times would be contrary to the Bench-Bar-Press Principles. More significantly, they have failed
t(-> meet their burdén of establishing that allowing the PCSO to fulfill its PRA obligations would
make it impossibl'e to seat a fair jury in this case. Nor have they established that any PRA

exemption applies.

P.3d 1182 (2005).

OPPOSITION TO MOTIONS TO ENJOIN RELEASE OF PUBLIC RECORDS-11 Davis Wright Tremaine LLP

LAW OFFICES
DWT 14425263v1 0040702-000170 Suite 2200 + 1201 Third Avenue
‘ Seattle, Washington 98101-3045
(206) 622-3150 - Fax: (206) 757-7700




- Y T U VO R Y

[oe]

10
11
12

i3]
14

15
16
17
18

19 |

20
21
22
23
24

25

26
27

‘IV. CONCLUSION

For the foregoing reasons, the Defendants’ motions must be denied. The Court should

to determine whether, and to-what extent, any exemption applies.

DATED this 29th day of March, 2010.

' Davis Wright Tremaine LLP

|l order the PCSO to produce to the Times all records reéponsivé to its PRA request. If the Court

believes any record may be exempt, it should order the PCSO to lodge them for in camera fe_vieW »

Attorneys for The Seattle Times Company

By /s/ Sarah K. Duran

Eric M. Stahl, WSBA #27619
Sarah K. Duran, WSBA #38954
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CERTIFICATE OF SERVICE

I hereby certify that on this 29th day of March, 2010, I caused true and correct copies of the

foregoing document to be servc_zd on the following counsel of record in the manner indicated.

Mary Kay High, WSBA #20123
Department of Assignment Counsel
949 Market Street, Suite 334
Tacoma, WA 98402

[]via messméér
[x] via first class mail

[] via overnight mail

[ ]via facsimile
[x] via electronic mail

John P. O’Melveny, WSBA #9569

“The Law Office of John P. O’Melveny

15 North Broadway, Suite A
Tacoma, WA 98402

[ ] via messenger

[x] via first class mail
[ ] via overnight mail
[] via facsimile

[x] via electronic mail

G. Helen Whitener, WSBA #28968
Whitener Rainey

- 820 Sixth Avenue, Suite A
" Tacoma, WA 98405

[ ] via messenger

[x] via first class mail
[ ] via overnight mail
[ ] via facsimile

[x] via electronic mail

Philip E. Thornton, WSBA 20077
The Law Office of Philip E. Thomnton.
901 South “T” Street, Suite 201
Tacoma, WA 98405

[ ] via messenger
[x] via first class mail

‘[ ] via overnight mail

[ ] via facsimile
[x] via electronic mail

. Keith MacFie, WSBA #

Attorney of Law
711 Commerce Street, Suite 210" .
Tacoma, WA 98402-4514

[ ] via messenger

[x] via first class mail
[ ] via overnight mail
[ ] via facsimile

[x] via electronic mail

Chip Mosely

Attorney at Law

16000 Christensen Road, Suite 308
Tukwila, WA 98188-2928

[ ] via messenger
[x] via first class mail

[ ]via overnight mail

[ ] via facsimile
[x] via electronic mail

Kent Underwood

Attorney at Law

1111 Fawcett Avenue, Suite 101
Tacoma, WA 98402-3120

[ ] via messenger

[x] via first class mail
[ ] via overnight mail
[ ] via facsimile '
[x] via electronic mail

Davis Wright Tremaine LLP
LAW OFFICES
Suite 2200 + 120t Third Avenue
Seattie, Washington 98101-3045
(206) 622-3150 - Fax:(206) 757-7700
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_ Declared under ?enaity of perjury under the laws of the state of Washiﬁgton dated at
Seattle Washington this 29th day of March, 2010. - |

Davis Wright Tremaine LLP B
Attorneys for The Seattle Times Company

By /s/ Sarah K. Duran
Eric M. Stahl, WSBA #27619
Sarah K. Duran, WSBA #38954
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r
‘ SUPERIOR COURT OF WASHINGTON
FOR PIERCE COUNTY
STATE OF WASHINGTON, )
. N )
Plaintiff, )
)
V. ) NO. 09-1-05374-1
’ ) NO. 09-1-05375-0
EDIE LEE DAVIS, ) NO. 09-1-05340~6
) NO. 09-1-05452-7
| DOUGLAS EDWARD DAVIS, ) NO. 09-1-05453-5
: ‘ ) - NO.09-1-05523-0
RICKEY HINTON, ) NO. 10-1-00938-0
) .
QUIANA M. WILLIAMS, ) ,
o ) ORDER ON MOTION TO
LATRECIA NELSON, ) RECONSIDER AND FOR
) ° IN CAMERA REVIEWFOR
LATANYA K. CLEMMONS, ). DOCUMENTS UNDER PUBLIC
: ' ) RECORDS ACT
DARCUS ALLEN, )
: - Defendants, )
: )

THE COURT, upon Motion of Mary K. High, legal counsel for Defendant, Darcus Allen, to
intervene and upon Motion for Reconsideration of an Order entered on 31 March 2010, having considered
the files and records in this cause and having determined that the party has standing pursuant to CR 24(a)(2)
or CR 24(b)(2) related to Public Disclosure of records under Chapter 42.56 RCW, and having considercd
Otder on Motion to Reconsider and For .

In Camera Review For Documents f o
4 Underj Public Records Act - 1 i' L’i}i; “3:"}3%‘ :, ’ . ' 0 1 Couasel
; : g" RGNS iy Marke oy e 394 l
Tacoma, Washington 98402-3696
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; argument, and having dqte‘rmined that limited intervention serves the interest of justice and judicial °

|| efficiency and economy, and being ofherwise fully advised in this cause, NOW THEREFORE

ORDER, ADJUDGES AND DECREES that
" 1) The Motion to Intervene for a limited p'urpo,ée by Defendant, Darcus Allexi; IS and the SAME
SHALL BE GRANTED; o '
R The Motion for Recoh'sideration of the Order of Stay and Disclosure entered on 31 March 2010
18 and the SAME SHALL BE GRANTED; |

3) The Deputj' Prosecuting Atforney, Craig Adams, representing the Office of the Sheriﬁ' for
'Pierce County, SHALL prepare a listing of the documents that are avgilable to be disclosed
i)ursuant to requests from Wm.. Michael Hanbey, The Seattle Times, Thomas Miller, Rhonda
Cully, and SHALL providc the listing to all counsel of record in this proceeding aﬁd 'tb the |
Court‘, Pmﬁded Further, said Deputy Prosecuting Attorney shall provide copi;es of all

 documents identified in the listing to a Judicial Officer identified by the Court;

4) A sitting Judicial Officer of Pierce County SHALL conduct an in cqmerqr-éﬁew of the’
documents proposed to be disclosed as identified in the. listing o_f doc.umenfs provided by
Deputy Prosscutor Craig Adams;

5) The sittii;g ‘{Jud_icia'l Officer SHALL determine if any of the listed docurnents are subject to
exemption from disclosure under ény‘ exemption authorized by the Pﬁb] ic Records Act, €A, 42.% f
ﬂa&ﬂzmﬁmﬂ@u@mﬂﬁﬁ and whether disclosure of those documents oot

, $oking inte considuraion suchdocuwmenits as tha Bench-

’
subject tq such exemption shall impair the defendants right to fair trial;
e - Press Gubdalunias cmel-ths, Ruulss of Ot s ovall Conductd f’-“’;}‘g

6) The sitting Judicial Officer shall issue an Order of disclosure of those documents subjected to in

camera review that are not subject to exemption or which would impair the defendant’s right to

fair trial;
Order on Motion to Reconsider and For

In Camera Review For Documents

Under Public Rec Act-2 . Department of Assigaed Counsel
949 Market Street, Suite 334 .

Tacorma. Washington 98402-3696
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2 "camera review and determination made by the sitting Judicial Officer.

3 DATED THIS [ DAY OF MAY, 2010.

4 - »- . *

5

6

7 || Presented by

8

9 &mc%lq" o |

i Michael Hanbey B #7829 - ' Robert Christie/Thomas Miller, WSBA #
10 | Attorney/ Interven : Attomey/Intervener '
1 Approved as to Form, Notice of ' ' .
Presen/t‘a;ion Waived:” R !
17 &//”% bl
(/J/é g A «t ( gIA LAMA
14 | 34brO’ Melveny, WSBA # & ' _ Keént Underwood, WSBA # JTANT
15 ttorney for Defendant Eddie Dav Attormey for Defendant Douglas Davis -
1 / [ 208 | % ﬂ
17 || PHilip Thomton, WSBA# 5aJ 1 Kifk T. (Chip) Mqéley, WSBA wze)
8 Attorney for Defendant Rickey Hinton Attorney for Defendant Quiana Williams
20/¢Rleith MacFie, WSBA #({” Helén (Gracc) Whitener, WSBA #
Attorney for Defendant Latrécjd Nels Attomey for Defendant Latanya Clemmons
21 . | | ~ ﬁ .
22 ( \L (. D’\f"'_
3 Sarah Duran, WSBA # 53 75
Attorney for Seattle Times
24
25 Y\M"“/ 'S f\'\
26 | Mery K. High,'WSRA 420123
Attorney for Defendanf Darcus Allen

27
28 || Order on Motion to Reconsider and For

" 7)" Disclosure of any documents held by the Office of the Sheriff shall be stayed pending the in

In Camera Review For Documents

lUnder P“b“.c Records Act - 3 ' Department of Assigned Counsel
949 Market Street, Suitc 334
Tacoma Washineton 98402-3696
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FOR PIERCE COUNTY
STATE OF WASHINGTON, NO. 09-1-05374.1
Plaintiff, 09-1-08375-0
: 09-1-05340-6
v, ) ' . 09-1-05452-7
] 09-1-05453-5
EDDIE LEE DAVIS © 09-1-05523-0
DOUGLAS EDWARD DAVIS - 10-1-00938-0
"RICKEY HINTON
QUIANA WILLIAMS MEMORANDUM RE: OBIECTION Tq
LATRECIA NELSON : . PCSO DOCUMENTS IDENTIFIED FOR|
'LATANYAK. CLEMMONS RELEASE
DARCUS ALLEN, : .
Defendant.
INTRODUCTION

SUPERIOR COURT OF THE STATE OF WASHINGTON

The materials should not be released for the reasons stated in the briefs. First, the
investigation is ongoing, second release of materials will impair the defendant’s

constitutional right to 8 fair trial by an impartial jury and run afoul of the considerations

VEMOMNDUM RE:0BJECTIONS TO PCSO DOCUMENTS -

DEPARTMENT OF ASSIONED COUNSEL
949 MARKET STREET, SUITE 334
. . TACOMA, WASHINGTON 98402
objections to PCSO discavery memo final.doc- . © (253) 798-6062 Facsjmllo 253-798-6715
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found in the Bench Press Bar Guxdclmes and RPC 3.6 and 3.8, 'I‘he media coverage to date
has been extensive and inflammatory. Significantly, ncxther the prosecuting attomey nor the
Pierce County Sherriff will commit on the record to a -finding that the mvesngauon yls '
complete, nor has the elected prose.cuting ﬁttomey made.the decision on whether to seek the
death penalty for Mr. Allen. . Moreover, the Public Reco’rds Act requests were also directed

to the Pierce County Prosecuting Attorney’s Office, and the office has not disclosed the

.documents, asserting the work product exemption. Instead the requestors now tumn to law

enforcement for the release of records the prosecuting attorney has declined to release.

AUTHORITY
1. Progedurs,

RCW 42.56.540 estabhshes the court pracedures for the protccnon of pubhc

" records. Thc mechanics of the court’s review are further addressed in Cowles Publ'g Co. v

Spokane PoIiée Department 13'9 Wn. 2d 472, 478, 987 P.2d 620 (1999). Cowles holds that

the court is “‘qualified to evaluate the potential affect of disclésure oh the trial process . .

“See algo Limstrom, 11‘36 Wn.2d at 615 (in camera review. is the only way a éourt can
determine w};at portion of a document, if any, is exempt from disclosure;) 139 Wn.2d at 479-
80; See also, State v.ijoges, 96 Wn. App.369, 377; 979 P.2d 898 (1999)(in camera review of

confidential materials per a claim of RCW 5,60.060(5)).

2. Disclosure will irreparably impair Mr. Allen’s ability to recewe a fair

trial by a fair and impartial jury

As has been observed many times, death, as a punishment is different. When a

defendant's life is at stake, the courts have been particulerly sensitive to insure that every

safeguard is observed. Gregg v. Georgia, 428 U.S. 153, 187, 49 L. Ed. 2d 859, 96 8. Ct. 2909

;4EMOEANDUM RE:DBJECTIONS TO PCSO DOCUMENTS -

DUEPARTMBNT OF ASSIONED COQUNSEL
949 MARKET STREET, SUITE 334
i TACOMA, WASHINGTON 98402

Ubjoctions to PCO discavery memo finat.dooe (243) 798-6062 Facsimiic 253-798-6715
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(1976). State v. Frampton, 95 ‘Wn.2d 469, 627 P.2d. 922 (1981). Criminal statutes involving
the' death penalty must be construed in a manner which is particulariy sensitive to the
protections afforded the defendant. |

This is a potential capital prosecution of. Darcus_AIlep and these-proceedings' could
result in his death by lethal injec;tion or hanging. The State, through the Prosecuting Attorney,
has filed a notice that is considering a filing a Notice of Special Proceeding indicating it may
seek to kill Darcus Allen for his alleged association® with Maurice Clemmons. v"The

fundamental respect for humanity unde.rlying the Bighth Amendment's prohibition against

“cruel and unusual punishment gives rise to a special need for reliability in the determination

that death is the appropriate punishment in any capital case." Johnson v. Mississippi, 486
U.S. 578, 584, 108 8.Ct. 198 1, 100 L.Ed.2d. 575 (1988) (quoting Gardner v. Florida, 430
U.S. 349, 363-64, 97 S.Ct, 1197, 51 L.Ed.2d 3934 (1977) (White, J., concurring) (quoting

Woodson v. North Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976). It is

now well established that when a defendant's life is at stake, a court must be "particularly
sensitive to insure that every safeguard is observed." Gregg v. Georgia, 428 U.S. 153, 187,96
S.Ct. 2909, 49 L.Ed.2d 859 (1976). As this Court is acutely aware, the penalty of death is

qualitatively and profoundly different from any other sentence. e.g. Ford v. Wainwright, 477

U.S. 399, 411, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986) ("In capital proceedings generally, this

Court has demanded that fact finding procedﬁfes aspire to a heightened standard of reliability.

~ This especial concern is a natural consequence of the knowledge that execution is the most

irremcdiabl_§ and unfathomable of penalties; that death is different.” (citations omitted));
California_v. Ramos, 463 U.S. 992, 998-99, 103 S.Ct. 3446, 77 L.Ed.2d 1171 (1983) -

?EMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -

" DEPARTMENT OF ASSIGNED COUNSEL
949 MARKET STREET, SUITE 334
TACOMA, WASHINGTON 98402
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(recognizing "the qualitative difference of death from all. other punishments"); Eddings V.
Oklahom ~,.455 U.S. 104,110,102 S.Ct. 869, 71 L.Ed.2d 1 (1982) ("the imposition' of death.
by public authority is. . . profoundly different from all other penalties''). For this reason, our

system of justice must go "to extraordinary measures to ensure that the prisoner

- sentenced to be executed is afforded process that will guarantee, as much as is humanly

possible, that the sentence was not iiﬁposed out of whim, passion, prejudice, or
mistake." ddi_rlg§ v. Oklahoma, 455 U.S. at 118 (O'Connor, J. concurring).(emphasis
added). These "extraordinary measures" must be taken at both stages of any capital trial. Beck
v. Alabama, 447 U.S. 625,638, IOOIS.Ct. 2382,65 L.Ed.2d 392 (1980).

Pretiial publicity jeopardizes a defendant’s right to trial by a fair and impartial jury. A

significant amount of the coverage in the case has been inflammatory and geared towards

arousing sympathy, prejudice and passion. Statements of various individuals have not been
limited to Maurice Clemmons and his actions but have included his family members and
friends and has speculated as to .the reasons behind the homicides ana whether Mr. Allen was
involved as an accomplice to these murders. It has also extensively covered the anguish a.ﬁd
heartbreak of the victims® families, the memorial service aﬁendcd by more than 20,000
people ihcluding law enforcement from around the country and the world, was held at the
Tacoma Dome and covered by four television ‘statvions and the videb'of the proceedings is fo‘r
sale to the public. .The legislature enacted numerous pieces of legislation including amendiﬁg
the State constitution as-a result of Mauﬁce Clemmons'’ actions, Media coverage and its
corresponding blogs reve.;al pubiié: hatred and enmify against anyone even alleged to be

connected to Maurice Clemmons. Likewise the media uses any opportunity to rehash the

zviEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -

DEPARTMENT OF ASSIGNED COUNSEI,
949 MARKET STREET, SUITE 334
. . . TACOMA, WASHINGTON 98402
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shoﬁting of four officers by Maurice Clemmdns,.fc-)r examble, stories regarding the trial of
Mr. Martin Lewis invariably circled back to Mauricé Clemmons and those charged with
assisting him. ‘ -

This is not proper pretrial pui?licity. It is for the jury to decide the facts based on all
evidence admitted at trial, not on. prejudice, sympathy or i;xadmissiblé e;/idence.‘ It is not for -
the State or potential jurors prior to trial to make these decisions without all the eﬁdcnce or
Based on inadmissible evidence. If the news media is pennit_ied to obtain and présumably
publish the in_formation contained in the in_vestigative files, Mr. Allen '\\}ill be fiirther deprived
of his right. to a fair trial

The United States Supreme Court has recognized that to safeguard the due process

rights of an accused, a trial judge has .an affirmative constitutional duty to minimize the

effects of préjudici_al pretrial publicity, and he may take protective measures even when they '

are not strictly and inescapably necessary. Gannett Co., Ing. v. DePasdu_ai_, 443 U.S. 368, 99

S. Ct. 2898, 61 L.ed.2d 608 (1979). The QéPasguale Court directs a trial éourt to be “over

cautious” in ensuring that the defendant receive a fair trial. 99 S.Ct at 2905, n. 6. Like the

situation presented in DePasquale, in which the court found that publicity surrounding

pretrial suppressioﬁ hearings pose special risks of unfaimess because it may influence public
opinion against a defendant and inform potential jurors of inculpatory information that would
not -be gdmissible “at trial. lMoreovcr, the DePasquale court found that. the Sixth
Amendment’s guarantee of a public \trial is for the benefit of the defendant alone. The court
further stated that even 1f the First and Fourteenth Amendments provided some right to the

press and public to attend ‘criminal trials, the defendant’s right to a fair trial outweighed

MEMORAND(JM RE:OBJECTIONS TO PCSO DOCUMENTS -
S

DEPARTMENT OF ASSIGNED COUNSEL
949 MARKET STREET, SUITE 334
TACOMA, WASHINGTON 98402
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the “conséitution'al rights of the i)i‘ess and public.” Here, the investigative maferials_
support an ongoing search for ;idditional information associated with alleged and' uncharged
criminai ;ctii'ity; including the seeking of the death penalty.

In a Washington Staté case also involving a. px;e_trial suppression hearing, -the
Washington Supreme Court determined that closing a pretrial suppression hearing and
temporarily sealing the court file was appropriate, éspecially in light of the conduct of the
newspaper which demonstrated it would not abide by the behch-bar-ﬁress guidelines.

Federated Publications, Inc. v. Kurtz, 94 Wn.2d 51, 615 P.2d 440 (1980). The decision

acknowledges that the press is entitled to publish information gathered 'in open judicial

proceedings under Wash. Const. Art.l, Section 10, however, the State and Federal V

Constitutions also require the trial judge to implement protective measures against the

reasonable possibility of prejudicial publicity. . Kurtz, 94 Wn.2d at 59-61. In Kurtz, ‘the court

found that Art.1, Section 22 “must at a minimum providé that an accused have an impartial

jury free from outside influences and that the balance is never weighed against the accused,
the public’s right of access under section 10 must i:e in;erprg:ted in light of these
requirements. Kurtz at 61, citatib.nsomitted. Our situation is evén more compelling, in that
here theA defendant. has not impeded the press's access to open public hearings, but rather
seeks to ensure ﬁis right to a fair trial by an impartial jury.

In this particular case the wholesale release of police investigative records would
iinpair the trial process, violate the constitutional rights of the defendant, and hinder an
ongoing investigation by law enforcement. It will also infringe on the privacy rights of

individual who are identified in the investigative reports, and media attention on these

MEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
6

DEPARTMENT OF ASSIONED COUNSEL
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individuals will potentially influence these witnesses before they have a chance to testify at

trial. Although the Supreme Court held in Cowles Publishing Company v. Spokane Police
Qgpmm, 139Wn.2d 472,987 P.2d 620 (1599) that once an arrest has been made police
invcét’igative records are presumptively available to the public, it also clearly statcd tlxai
presump_tion can be overcome in a specific case. Booking photos Qe;e excluded from
roloase, |
Unlike the Supreme Court's 1999 Cowles declsion, this is not a simple DUI case in
which the records had already been released and the defendant had plead guilty, The charges
here are aggravated murdér, and the case has already generated intense publicity. To hand the
police investigative file to media and undisclosed requestors would invite even more press
cﬁvérage and raise significant ’fair trial qoncefns. Moreover, unlike in Cowles the Pierce
County Sheriff's Department has not already madé all the pertinent.details public, according
thé Supreme Court: .
In any event, under the facts of this casé, we are unpersuadéd
by the Department's argument. At the time the Department
denied the disclosure requests at issue, it had already made all

the pertinent details public. Thus, there was no further
“information left to protect,

139.Wn.2d at 479. The result in Cowles may well have bean different had the ‘Depar’rmént not

élready released all the pertinent information. Here, the Pierce County Sheriff's Office has

not released its investigative materials. Both for this reason, and because this is a highly

complex capital case, the result reached in Cowles is not a proper one for this case.

MEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
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Also the issue of pretrial release of law enforcement investigative materials is
expressly restricted by the Rules of Professional Conduct. Defense Counsel, Sheriff’s Office,

and presumably, the Pierce County Prosecuting Attorney’s Office, take these rules very

seriously. The rules apply to defense counsel, prosecutors and law enforcement, and

expressly regulate pretrial disclosures. Further, the Public Records Act itself recognizes
exemptions not only under RCW 42.56.et séq but also under any "other statute which
exempts or prohibits disclosure of specific information or records." RCW 42.56.070. The

Rules of Professional Conduct are promulgated with the approval of the Supreme Court

~

pursuant to the Stat¢ Bar Act, RCW. 2.48.060. The following rules, then, do have the férce_ of

statutory law and do create an exemption to the Public Records Act:

RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall: ‘
(e) Exercise reasonable care to prevent investigators, law
enforcement personriel, employees or other persons assisting or
_associated with the prosecutor in a criminal case from making
an_extrajudicial statement that the prosecutor would be
prohibited from making under rule 3.6. (Emphasis added.)

Rule 3.6 and the Guidelines there under in turn provide as follows:
RULE 3.6 TRIAL PUBLICITY

A lawyer shall not make an extrajudicial statement that
a reasonable person would expect to be disseminated by means
.of public communication if the lawyer knows or reasonably
should know that it will have a substantial likelihood of
materially prejudicing an adjudicative proceeding.

- Guidelines for Applying RPC 3.6
1. Criminal.

ISWEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS-

DEPARTMENT OF ASSIGNED COUNSEL
949 MARKET STREET, SUITE 334

. TACOMA, WASHINGTON 98402

cbjoctions to PCSO discovery memo fnel.doc- © (253) 798-6062 Facsimile 253-798-6715




10

11

12

14
15
16
17
18
1'9
20
_ 21

22

231

24
25
26

13,

A. The kind of statement referred to in rule 3.6 which
may potentially prejudice criminal proceedings is a statement
which relates to:

(1) The character, credibility, reputation or cnmmal
record of a suspect or defendant;

(2) The possibility of a plea of gutlty to the offense or
the existence or contents of a confession, admission or
statement given by a suspect or defendant or that person's
refusal or failure to make a statement;

(3) The performance or results of any 1gvgst1gauvg
examination or test such as a polygraph examination or a
laboratory test or the failure of a person to submit to an
examination ortest;

(4) Any opinion as to the guilt or innocence of any
suspect or defendant;

(5) The credibility or anticipated testlmony of a
prospective witness; and

(6) Information the lawyer knows or reasonably should
know is likely to ‘be inadmissible as evidence in a trial.
(Empbhasis added.)

kK
. The Supreme Court did not address these rules and guidelines in Cowles, but at a

rﬁinimum they_ would seem to be an approbriate consideration when determining \;vhethcr the
“protection of the trial process or the privacy riéhts of a suspect are essential in any given
case," as required by Cowles, supre, 139 Wn.2d at 479. |

The paramount right of the defendant in a capital case to du; process and a fair trial
under the Sixth and Fourteenth Amendments to the United States Constitution and article I,
sections 3 and 22 of the Washington Constitution requires that such investigative materials
not be released while the prosecution ié penfiing. “This is not a case about access to hearings

and trial by the press and the public. The hearings have been open and the trial will be open.

3. The Records Are Exempt Under Newman

giEMOR.ANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -

DEPARTMENT OF ASSIGNED COUNSEL
949 MARKET STREET, SUITE 334
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As noted that, unlike Cowles Publishing Compeny v. Spokane Police Department,
supra., this is not a DUI I case. The parameters of such a case are commonly known and well

defined; the investigation involved in Cowles was complete when'the matter was referred to

_ the prosecutor. Here, the investigation involves a nationally reported multiple law

enforcement homicide and is ongoing, This is a huge distinction. This ca;e is less like
Cowles and more like Newman v. King Q’Ef_ﬁ, 133 Wash.2d 565, 575,947 P.2d 712 (1997),
which held that * RCW 42.17.310(1)(d)! provides a broad categorical exeﬁlption from
disclosure all information contained in an open active police investigation file." (Emphasis
addcd.) The same should con(rol here, or, at a minimum, the fact that an investigation
continues in the present case is a factor tﬁa_t should be considered by ihe Court in determining

whether the Cowles presumption is overcome here.

4. . The Records Are Exempt As The State's Work Product

- Under Cowles, Newman, and RPC 3.6 and 3.8, then, the ‘Court should hold that in

this particular case, all the requested material is exempt from public df_sclosure, at- least
during the pendency of the criminal prosecution.. In the alternative, if not c'ategoriéal]y
exempt, major porti_ons of these ﬁlaterials are exempt under specific provisions of the bPublic
‘Records Act. For e.xamplc, the evaluative and oréanizational work product of the prosecution
. team is not available to the defense and is obw}iously not available to the press for publication.

Moreover, for public record purposes the underlying factual material gathered by State's

! Recodified at RCW 42,56.210.

%EMORANDUM RE:OBJECTIONS TO PCSQO DOCUMENTS
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litigation team is also exempt. work product under RCW42.56.210. "With respect to the
factual documents gathered by the pro-secutor and which Mr. Limstrom haci already received
from other sources prior to4 the trial court's ruling, withhold the documents are part of the
prosecutor's fact-géthering process and are work product.” Limstrom v. Ladenburg, 136
Wn.2d 595,614,963 P.2d 869 (1998). |

In a case of this complexity, involving niultipl'e: crime scenes in multiple counties, it
should surprise no one that since this case was. referred to tﬁe Pierce County Prosecuting
A;ttoni'ey, there have been ongoing evaluative and organizational efforts undertaken by and
under the supervisior_l of that office. Moreover, Ms. Joyce Glass, the Public Records of_ﬁc;:r
for the Prqsecuting Attomey’s Office has .already denied these same requests for investigative

reports as being attorney work product.

'S Tip Records Are Exempt Under The Specific Investigative Records
Exemption : ' ) :

In addition to other investigative records, the discovery contains unsubstantiated ti}ﬁs.
These "tip" récords “contains unproved claims, often made anonymously, and accordingly
involves substantial privacy rights of numerous individuals.” and RCW 42.56.240 exempts
from disclosure:

Specific intelligence information and specific investigative
* records compiled by investigative, law enforcement and
penology agencies, the nondisclosure of which is essential to
effective law enforcement or for the protection of any person's
right to privacy. , . :

I;AIEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
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These same considera.tions underpin The Washington Statle Criminal Records Privacy
Act, RCW 10.97. This pfotects against the release of bc'mking photos and other arrest records.
Likew:se, RCW 70. 48.100 protects against the release of jail records.

"nght to privacy" is in tum defined at RCW 442, 56 050. The Court of Appeals has’
held that "specific investigative records" exemption applies to anonymous, unsubstantiated
allegations made to law enforcement because of overriding pﬁvacy concemns of the subject’ of
the allegations. "[When disclfbsurc of publig investigatory records is resisted due to privacy,

the involved agency and the courts have a duty to interpret and apply RCW 42.17.310(1)(d),

" and pursuant to that duty, théy must consider all relevant factors bearing on whether the

information in the records is of legitimate public concem." City of Tacoma v. Tacoma News.

Inc., 65 Wn.App. 140, 15 1, 827 P.2d 1094, rev. denied | 19 Wn.2d 1020, 838 P.2d 692
(1992).

6. Improper Pretrial Publicity Jeopardizes A Feir tria) By An Impartial Jury

Bench Press Bar Guidelines address these very concems and provide: -

2. ‘The release of certain types of information by law
enforcement personnel, the bench and the bar .and
publication thereof by news media generally tends to
create dangers of prejudice without serving a significant
law enforcement or public interest function. Therefore,"
all concerned should be aware of the dangers of
prejudice in making pretrial public disclosures of the
following:

(a) = Opinion about a defendant’s character, gu:lt or
innocence.

~(b)  Admissions, confessions or the contents of statements
or alibis attributable to a defendant

EEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
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© Cpinions about the results of investigative procedures,
such as fingerprints, polygraphs examinations, ballistic
tests or laboratory tests. :

(d)  Statements concerning the credibility or anticipated
‘ testimony of prospective witnesses.

(e)  Opinions concerning evidence or argument in the case,

whether or not anticipated that such evidence or
argument will be used at trial.

All of these types of prejudicial information and more are contained within the
documents the PCSO intends to disseminate. Defendant Allen also asks that if the Court
determines that any the records may be released, that all identifying information be redacted;

including names, birthdates, addresses and phone numbers.

OBJECTIONS:
1. ATF Reports

Defendant objects to release of this report because it contains the address or other
personal information of a suspect or potential witness and release would invade
that person’s privacy. It also contains information regarding the collection of

evidence to be tested,

2. Witness/Suspect Statements (Including Tacoma Police Department Officer
Notes
Defendant objects to the release of any statements, notes regarding statements,
and transcripts of statements. RPC 3.6 Guidelines I (5) & (6); Bench Press Bar
Guidelines 2(a), (b) and (d) and as part of the ongoing investigation. RCW

42.56.240. Additionally, counsel’ review reveals that during law enforcement
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questioning the interviewee was frequently challenged as being ‘untruthful -and

asked to comment on the credibility and actions of others. These interviews

contain unsubstantiated. speculation and inadmissible hearsay evidence. As well,
the reporting officers have placed stars next to particular names signaling their

personal beliefs as to guilt of the interviewees designated by the stars.

Captain Meinéma.notes contaiﬁ opinions and comments on individuals. Detective
Griﬁith*s notes contain notations as to interviews with those suBsequently :
accused, an individual who also admitt_ed‘assisting Maurice Clemmons but was
not subsequently charged, third party beliefs and hearsay statemcntsv concerning

Mr. Allen, information on other possible charges and the desire to push for

charging particular individuals with serious crimes.

3. Kihg County Housing Authority& Financial/Protecfgd Housing Documents

Personal financial and state and public housing documents are protected from
disclosure. Additionally, the documents identify individuals not charged with:any ~

crime and would imbermissibly violate the individual’s rights to privacy.

4. King County Sheriff

Event log - The objects to the release of these documents under the on going

investigation exemption.

Vehicle Impound The defendant objeéts to release of this report because it

contains the address and other personal information of a suspect or potential

DEPARTMENT OF ASSIGNED COUNSEL
949 MARKET STREET, SUITE 334
TACOMA, WASHINGTON 98402
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_ witness and release would invade that person’s privacy. Additionally, the

document identify an individual not charged with any crime and would

" impermissibly violate the individual’s rights to privacy.

Officer Reports In ad'dition' to the objections outlined in the Authority section
abqve, the defendant objects to release of these reports because they contains the
address and c;ther personal information of suspect or potential witnesses and
release would invade that person’s privacy. Also the reports contain
: i
information on numerous surveillance locations for individuals who are not
charged or associated with the criminal investigation. The reports also contain
protecte& tip infoﬁnation, personal records, including ﬁhancial'documen;s, car
registration records, hearsay and: inadmissible evidence including officer
obinions regarding the credibility of various indivi(_ilials identiﬁcd in thg reports,
including defendants. The reports also contain statements associated with those
bharged Qim crimés. These reports are vals'o éxempt becauéé they concerns the
collection of items to be tested, testing or results of forensic testing. RCW
42.56.240 (investigative results) RPC 3.6 Guidclipe§ 1 (3); Bench Press Bar

" QGuidelines 2(c).

5. Related Pierce County Sheriff Department Cases

Reports' on incidents involving minors and allegations of sexual misconduct

.are protected from disclosure. Redaction would not alleviate the invasion of

privacy of the individuals named in the reports. Likewise medical records and

DEPARTMENT OF ASSIGNED COUNSEL.
949 MARKET STREET, SUITE 334,
TACOMA, WASHINGTON 98402
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evaluations associated with tﬁe investigation of sexual miscondﬁct are protected
privacy records.  As stated p?eviously, the Public Records Act itself recognizeé
exemptions not only under RCW 42.56.ef seq but also under any "other statute
which exempts or prohibits di'sclosﬁre of specific information or records." RCW
42.56.070. In 1991, the Législature enacted the Uniform Health Care Information
Act, Chapter 70.02 RCW. In doing so it made specific findings, including '(1)
Health cave infofm_ation is personal and sensitive information that if.
impropeﬂy used or released may do significant harm to a patient's interests
in privacy, health care, or other interests. Taking into account 'the same
privacy considerations, the Federal Health ) Inéurance Portability And
Accountability Act (HIPPA) Standards, '45 C,#.R. § i64.5l2, also requires notice ‘
to the patient and an opportunity to object.
The rplated case documents also contain protected “tip” information. See 09-
3550721.1..
‘ Défendant Allen does not object to the release‘,of information relating to.
- Martin Santo Lewis. See 09-333-743.1 and .2. Mr, Lewis’ case has alreédy gone
to trial and been extensively reported upon. What is of note, is that in the media
" coverage of this individual’s triel statém.ents, the press invariably loops the story
back to Maurice Clemmons and the individual’s now facing charges even thbugh ‘

they have no connection to Mr. Lewis.

6. Washington State Fusion Center Intelligence Reports

I’VEEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -

DEPARTMENT OF ASSIGNED COUNSEL
949 MARKET STREET, SUITE 334
TACOMA, WASHINGTON 98402

objections to PCSO discovery memo final.doc+ . (253) 798-6062 Facsimile 253-798-6715




10
.11
12
13
14
15
v16
17
18
19
20
21
22
23
24
25

28

Defendant objects to the release of tip and intelligence reports. RCW 42.56.240.
Moreover, -the reports concerning alleged observations of Latanya Clemmons

encourage improper and unfounded speculation with a high likely hood to unfairly

* -+ inflyence a potential jury pool.
7. Seattle Police Department Reports

Defendant Allen objects to the release of these reports and officer notes under the -

ongoiﬁg investigation excepi_ion and the significant adverse effect on his right to
obtain a fair frial by an impartial jury. Moreover, the reports re‘gard‘ing the
éhooting of Maurice Clemmoﬁs contain information that includes forensic
evidgnce collection, medical and autopsy informatlon. The shooting has Eecn
covered by the media during the hearing involving the Seattle pblice officer
responsible for kﬂling Maurice Clemmons and the Officer’s awards for his

actions.

Reports involving a “cooperating” witness are protected tip information and the

reports are exempt under the ongoing investigation exemption. They also contain

impermissible opinion and credibility assessments.

In addition to being exempt under the ongoing investigation provisions, reports
regarding the service of search warrants and SWAT team activity associated With
a residence at which no evidence was found and none of the occupants have been

charged should not be released due to privacy concerns.

The Seattle Police Department CSI reports are exempt .forensic/testing reports.

MEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
17
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RCW 42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c).
' 8. Major Incident Log | J

Defendant Allen objects to the release of the major incident log as being exempt

under the ongoing investigation exception.
9. - Tacoma Police Departmént Files

See Objection No. 2 — for objection to officer notes of interviews and Objection

No. 10 below for objections concerning forensic fx;vesﬁgations.
10. Tacoma Police Department Forensics Reports

Defendant objects to the release of documents concerning the testing or results of '
forensic testing.” RCW42.56.240 (investigative results) RPC 3,6-Guidelines I13)

Bench Press Bar Guidelines 2(c).
11. Pierce County Sheriff Department Incidént Reports

Defendant Allen objécts to the release of any law enforcement in\}estigative report
because the investigation is ongoing, the reports contain inadmissible evidence
and contain addresses, and personal data of individuals. Additional objections are

identified by the number of the supplemental report ie “.1” etc.

Incident No. 093330363.1 The defendant objects to release of this report
because it contains the address and other personal information of a suspect or

potential witness and release would invade that person’s privacy. It also contains

MSEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
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hearsay and other inadmissible evidence. Cowles, Supra

Incident No. 093330363.2 The defendant objects to release of this report
because it contains the address and other personal information of a suspe_ét or
potential witness and release would invade that person’s privacy. -It also contains

hearsay and other inadimissible evidence:,

Incident No. 093330363.3 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or
potential witness and release would invade that person’s privacy. It also contains

hearsay and other inadmissible evidence.

Incident No. 093330363.4 The defendant objects to release of this report
because it contains the address and other personal information of a suspect or
potential witness and release would invade that person’s privacy .. It also contains

hearsay and other inadmissible evidence.

Incident No. 093330363.5 This report is exempt because it concerns the
collection. of items to be tested, testing or results of forensic testing. RCW
42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press ‘Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No. 093330363.6 This report is exempt because it concerns the
collection of items to be tested, testing or results of forensic testing, RCW
42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.
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%EMORANDUM RE:ORJECTIONS TO PCSO DOCUMENTS -

Incident No. 0933303637 This report is exempt because it concerns the
collection of items to be tested, testing or results of foredsic testing. RCW
42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No. 093330363.8 The defendant objects to release of this report because
it contains the address -or other personal information of a suspect or potential

witness and release would invade that person’s privacy .. It also contains hearsay

~ and other inadmissible evidence.

Incident No. 093330363.9 Defendant does not object to the release of this report”

as it solely relates to the false claim of responsibility by another that has already

* been adjudicated.

Incident No. 093330363.10 This report is exempt because it concems the

collection of items to be tested, testing or results of forensic testing. RCW
42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No. 093330363.11 This report is exempt because it coﬁcems the
collection of items to be tested, testing or results of forensic testing. RCW
42.56.24Q (investigative results) RPC 3.6 Guidelines 1 (3); Bench Press Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No. 093330363.12 The defendant objects to release of this report

because it contains the address or other personal information of a suspect or
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potential witness and release would invade that person’s privacy. It also possible

“tip” evidence, hearsay and other inadmissible evidence.

Incident No. 09333036313 This report is exempt because it concerns: the
collection of items to be tested, testing or results of forensic testing. RCW
42.56.240 (investigative results) RPC 3.6 Guidelines. I (3); Eench Press Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No. 093330363.14 The defendant ‘objects to release of this report

because it contains the address or other personal information’ of a suspect or
potential witness and release would invade that person’s privacy. It also reflects

possible “tip” evidence, hearsay and other inadmissible evidence.

" Incident No. 093330363.15  This report is exempt because it concerns the

collection of items to be tested, testing or results of forensic testing. RCW

42.56.240 (investigative results) RPC 3.6 Guidelines 1 (3); Bench Press Bar

. Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No, 093330363.16 The defendant objects to release of this report

because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. It also contains .

information regarding the collection of evidence to be tested.

Incident No. 093330363.17 This report is exempt because it concemns the

collection of items to be tested, testing or results of foremsic testing. RCW

42.56.240 (ihvcstigative results) RPC 3.6 Guidelines I (3); ‘Bench Press Bar -

QAEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
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‘Guidelines 2(c). It also contains inadnﬁssible opinion testimony.

Incident No. 093330363.18 This report is exempt because it concerns the

collection of items to be t;sted,' testing or results of forensic testing. RCW

42.56.240 (investigative results) RPC 3.6 Guidelines I (3); BenchA Press Bar

" Guidelines 2(c), It also contains inadmissible opinion testimony.

Incldent No. 093330363.19 The defendant objects to release of this report
because it contains the’ address or other personal mformanon of ] suspect or
potential witness and release would invade that person’s privacy. It also contains

information regarding the collection of evidence to be tested.

Incident No, 093330363.20 Defendarit does not object to the release of this

document.

Incident No. 093330363.21 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy.

Incident No. 093330363.22 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or
potential witness and release would invade that person’s privacy. Tt also contains

\
information regarding the collection of evidence to be tested.

Incident No. 093330363.23 The defendant objects to release of this report
because it contains the eddress of other personal information of a suspect or

potential witness and release would invade that person’s privacy. It also contains
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;IIEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
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information regarding the collection of evidence to be tested.

Incident No. 093330363.24 The defendant objeéts to release of this report
because it contains the address or other 'personal information of a suspect or
potential witness and release would invade that person’s privacy. It also contains

information regarding the collection of evidence to be tested.

Incident No. 093330363.25 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or
potential witness and release would invade that person’s 'pri'v'acy. It also contains

information regarding the collection of evidence to be tested.

Incident No. 093330363.26 The defendant objects to release of this report
because it contains 'the ‘address o; other persbna] information of ’a' suspect or
potential witness and release would invade that person’s privacy. Defendant
Allen objecté to the release. of ény statements, no(es fegarding statements, and
transcripts of statements. RPC 3.6 Guidelines I (5) & (6); Bench Press Bar

Guidelines 2(a), (b) and (d) and as part of the ongoing investigation. RCW

~ 42:56.240. Additionally, counsel’ review reveals that during law enforcement

questioning the interviewee was frequently challenged as being untruthful and
asked to comment on the credibility and actions of others. These interviews
contain unsubstantiated speculation and inadmissible hearsay evidence. It also -
contains information regarding the collection of evidence to be tested, hearsay and

other inadmissible evidence, including speculation as to other illegal activities.
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Incident No. 093330363.27 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. It also contains

information regarding the collection of evidence to be tested,

Incident No. 093330363.28 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. It also contains

- information regarding the collection of evidence to be tested.

Incident No. 093330363.29 The defendant objects to release of this report
because .it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. It also contains

information regarding the collection of evidence to be tested and what appears to

be completely unrelated evidence of illegal activity.

Incident No. 093330363.30 The defendant objects to release of this report under
our geherai objection to items being released. It also contains infonﬂ,ation

regarding the collection of evidence to be tested.

Incident. No. 093330363.31 The defendant objects to release of this report

because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. It also contains

informetion regarding the collection of evidence to be tested and what appears to

25
26
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activity.

Incident No. 093330363.32 The defendant objects to release of this report
because it contains the address or other personal infdrmation of a suspect or
potential witness and release would invade that person’s privacy. It also contains
information regarding the arrest and assertion of constitutional rights of an

accused.

Incident No. 093330363.33 This report is exempt because it conc_:erﬁs the
collection of items to be tested, testing or results of forensic testing. RCW
42,56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No. 093330363.34 This.report is exempt because it concerns the
collection of items to be tested, testing or results of forensic testing. RCW
42.56.240 (investigative results) RPC 3.6 Guidelines 1 (3); Bench Press Bar

Guidelines 2(c). It also contains inadmissible opinion testimony.

Incident No. 093330363.35 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or
potential witness and release would invade that person’s privacy. It also contains
information regarding the -arrest and ‘assertion of constitutional rights- of an

accused and contains hearsay and other inadmijssible evidence.

Incident No. 093330363.36. This report is exempt because it concerns the

collection of items to be tested, testing or results of forensic tesﬁng. RCW

NéEMORANDUM.RE:OBJEC’l'IONS TO PCSO DOCUMENTS -
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42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar
Guidelines 2(c). It also contains inadmissible opinion testimony. It also includes

information regarding witness/suspect arrests and statements.

Incident No, 093330363.37 The defendant objects to release of this report
because it cox;tains the address or other personal information of a suspect or
potential witness and release would invade that person’s privacy, including
financial information. This report is also éxempt because it concems the

collection of items to be tested, testing or results of forensic testing. RCW

42.56.240 (investigative results) RPC 3.6 Guidelines'I (3); Bench Press Bar

Guidelines 2(c).

.Incident No. 093330363.38 This report is also exempt because it concerns the

collection of items to be tested, tesﬁng or results of forensic testing. RCW
42.56.240 (investigali\)e results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c).

Incident No. 093330363.39 The defendant objects to release of this report

because it contains the address or other personal information of a suspect or

~ potential witness and release would invade that person’s privacy, including

financial information. This report is also exempt because it concemns the
collection of items to be tested, :testing or results of forensic testing. RCW
42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c).
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‘Incident No. 093330363.40 The defendant objects to releasé of this report

because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy, including

personal phone records information. This report is also exempt because it

concerns the collection of items to be tested, testing or results of forensic testing.
RCW 42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c).

Inciident No. 093330363.41 The defendant objects to release <;f this report
because it contains the address or other pérsonal information of a suspect or
potentiai witness and release would invade that person’s privacy. This report is
also exempt because it concems the collection of items to be tested, testing or
results -of fc;rellsic.testiné. RCW 42,56.240 (investigative results) RPC 3.6

Guidelines I'(3); Bench Press Bar Guidelines 2(c).

Incident No. 093330363.42 The ‘defendant objects to release of this report

because it contains the address or -other personal information of a suspect or

_potential witness and releasé would invade that person’s pri{/ac)', including

financial information, This report is also exempt because it concerns the

- collection of items to be tested, testing or results of forensic testing. RCW

42.56.240 (investigative results) RPC 3.6 Guidelines 1 (3); Bench Press Bar

Guidelines 2(c).

Incident No. 093330363.43 The deféendant objects to release of this rcport'

. because it contains the address or other personal information of a suspect or
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potential witness and release would "invade that person’s privacy, including

financial information. This report is also exempt because it concerns the

collection of items to be tested, testing or results of forensic testing. RCW

42.56.,240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c).

Incident No. 093330363.44 The defendant objects to release of this report

because it contains the address or other personal information of a suspect or
potentiél witness and release w01.11_d invade that person’s privacy, including social
welfare and financial information. This report is also’exempt because it concerns
the collection of items to be tcstéd, testing or results of forensic testing. RCW
42.56.240 (inveﬁigative results) RPC 3.6 Gufdelinqs I (3); Bench Press Bar

Guidelines 2(c).

Incident No. 093330363.45. .The defendant objects to rc;.lease of this report
because it contains the address or other pérsonal information of a suspect or
potential witness and release would invade that person’s privacy, including social
welfare and financial information. - This report is also exempt because it concerns
the collection of items to be tested, testing or reSults of forensic testing. RCW
42.56.246 (investigéfive results) RPC 3.6 Guidelines I (3); Bench Press Ba;'

Guidelines 2().

Incident No. 093330363.46 The defendant objects to release of- this report

because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. This report is

MEMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -
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also exempt because it includes imperniissible officer opinions of guilt.

Incident No. 093330363.47 The defendant objects to release of this report
because it contains the address or other personal information “of ,é suspect or
potential witness and release wou.ldiinvade that person’s privacy. This report is
also exempt because it contains - statement evidence and includes-hearsay and

other inadmissible evidence. This report is- also exempt because it concerns the

* collection of items to be tested, testing or results of forensic testing. RCW

42.56.240_ (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar

Guidelines 2(c).

Incident No. 093330363.48. The defendant objects"to release of this report

because it contains the address or other personal information of a suspect or

potential witness and release would invade that peréon‘s privacy, including social

welfare and financial information and impermissible police opinions regarding

witness credibility, This report is also exempt because it concerns the collection

of items to be tested, testing or results of forensic testing. RCW 42.56.240 '

(investigative results) RPC 3.6 Guidelines T (3); Bench Press Bar Guidelines 2(c).

Incident No. 093330363.49 The defendant objects to release of this report
because it contains the address or other personal. information of a suspect or

potential witness and release would invade that person’s privacy, including social

.welfare and financial information. This report is also exempt because it concerns

the collection of items to be tested, testing or results of forensic testing. RCW

42.56.240 (investigative results) RPC 3.6 Guidelines T (3); Bench Press Bar
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Guidelines 2(c).

Incident No. 093330363.50 The defendant ‘objects to release of this report' '

because it contains the address or other personal information of a suspect or
potential witness and release would invade that person’s privacy. This documents

also contains exempt “tip” data.

- Incident No. 093330363.51 This report is exempt because it concerns the

collection of iterhs to be tested, testing or results of forensic testing,. RCW
42.56.240 (investigative results) RPC 3.6 Guidelines I (3); Bench Press Bar
Guidelines 2(c). '

Incident No, 093330363.52 Defendant objects to- the release of the document

because it contains the address of an uncharged individual. This report is also

exempt because it concems the collection of items to be tested, tcstingv or results

of forensic testing. RCW 42.56.240 (investigative results) RPC 3.6 Guidelines I

(3); Bench Press Bar Guidelines 2(c).

Incident No. 093330363.53 The defendanit objects to release of this report

because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. This report is
also exempt because it concerns the collection of items to be tested, testing or
results of forensic testing. RCW 42.56.240 (investigative results) RPC 3.6

Guidelines I (3); Bench Press Bar Guidelines 2(c).

Incident No. 093330363.54 The defendant objects to release of this report
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because it contains the address-or other personal information of a suspect or
potential witness and release would invade that person’s privacy. It also contains
impermissible opinion and>hearsay evidence. Including allegations of gang

association.

Incident No. 093330363.55 The defendant objects to release of this repdrt
because it contains the address or other personal information of a suspect or -

potential witness and release would invade that person’s privacy.

Incident No. 093330363.56 Thé defendant ij‘ects to release of this report
beécause it contains the address or other personal information of a suspect or
potential witness and relézise would invade that person’s pﬁvacy, including Mr.
Hinton’s personal address and vehicle ownersliip of an uncharged individual.

Cowles, Supra. Incident No. 093330363.57

. The defendant objects to release of this incident report because it identifies the
residence of an unnamed pany, which constitutes an invasion of privacy to that
individual.

‘Incident No. 093330363.58 The defendant objects to release of photo of Maurice

Clemmons.

Incident No. 093330363.59 The defendant objects to release of this incident
report and the statement referred to in the incident report because it is a statement

from a prospective witness ot suspect.

Incident No. 093330363.60 The defendant objects to release of this incident
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%EMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -

3

report because it refers to the names and addresses of individuals not-known to be

connected to this matter and would constitute an invasion of their privacy.

Incident No. 093330363.61 The defendant objects to release of this report

bccause it relates to an on-going mvesugatxon

Incident No, 093330363.62 The defendant objects to release of this report
because it lists the address of people ejther not known to be connected to this

matter or potential witnesses. Release would constitute an invasion of their

privacy.

Incident No. 093330363.63 The defendant objects to release of this document
because it contains the address of people not charged in this case and would
invade their privacy.

Incident No. 093330363.64 The defendant objects to release of this repbrt

because it contains witness statements and statements from suspects.

Incident No, 093330363._6_5 The defendant objects to release of this repén .

because it contains information related to witness statements.

Incident No. 093330363.66 The defendant objects to the release of this report

contains witness statemnents, phone numbers of people not (.harged or otherwise

" known to be related to this case, and contains statements from suspect/defendant

Hinton.

Incident No. 093330363.67 The defendant objects to the release of this report

‘because it contains a suspects address and release would invade the person’s
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;Srivacy.
Incident No. 093330363.68 The defendant objects to the release of this report
because it contains the address of 3 suspect and would invade that person’s
privacy.
Incident No. 093330363.69 The defendant objects to the release of this repoﬁ o
because it contains the address of a suspect and. of potential wiinésses and release

‘

would invade their privacy.

Incident No, 093330363.70 The defendant objects to release -of this report
because it contains the address of a shspecr/defendant Latonya Clemmons and

other potential witnesses and release would invade their privacy.

Incident No. 093330363.71 The defendaﬁt objects to release of this report
because it contains the address of suspects or potential witnesses and release

‘would invade their privacy.

Incident No. 093330363.72 The defendant objects to the release 6f this report
because it contains the address of a suspect and potential Witness and release

.would constitute an invasion of their privacy.

Incident No. 093330363.73 The defendant 6bjects to release of this report

because it contains statements from suspects and potential witnesses.

Incident No. 093330363.74 The defendant objects to release of this report

because it contains statements by a potential witness.
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Incident No. 093330363.75 The defendant objects to release of this répon’
. :
because it contains the address of a suspect or potential witness and release would
 invade that person’s privacy.
Incident No. 093330363.76 The defendant objects to release of this report
because it contains the address of a suspect or potential witness and release would

invade that person's privacy.
Incident Nos. 093330363.77 through 121

Defendant objects to release of each of these report5. Interviews of defendants
and witnesses are in .78, .79, .80, .81, .82, .86, .88, .90, .92, .95, .96, .97, .98,

102, .107,.108, .111, .115, .116, .117, .119, and ,120.

Evidence was collected and mentioned in .76, .84, .85, .90, .93, .95, .100, .101,

.103, .105, .106, .109, .110, .112, .114, .118, .119, and .120.

- Search warrants and entries are referenced in .76, .87, .99, .104, .108, .113, and

119,

Details of the ongoing investigation are in .77, .83, .84, .90, .91, .92, .104, .120,

and.121.
Aurests of defendants are in .89 and .90.

Incident No. 093330363.122 The defendant'objects to the release of this repoﬁ
because it contains refers to a photo montage and constitutes and exception to

release.
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%EMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS «,

Incident No. 093330363.123 The defendant objects to the release of this report
because it contains statements made by suspects and may be inadmissible. CrR

3.5 hearing has not been held in this matter.
Incident No. 093330363.124 The defendant objects to the release of this report
because it pertains to an ongoing investigation.

Incident No. 093330363.125 The defendant objects to the release of tHis report

- because it contains statements made by a defendant, contains inadmissible

opinions from the officer regarding the truthfulness of a witness/suspect, Latanya

Clemmons and contains personal information regarding potential witnesses.

Incident No. 093330363.126 The defendint objects to release of this report
because it contains information about video that may be inadmissible due to the
poor qualfty of the tape. There is no indication what relevance the tape might have

to the charges. The report contains a description of the recording procedures of a

business. Release might compromise the security of that business.

Incident No; 093330363.127 The defendant objects to release of this report

because it contains ihformation about a video tape that because of the poor quality
could not be viewed and because the camera was not pointed towards the area of

interest. The video would therefore likely be inadmissible at trial.

Incident No. 093330363.128 The defendant objects to the release of this report
because it contains private information regarding a witness and statements made

by potential suspects.
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Incident No. 093330363.129 The defendant objects to release of this report
because it contains information regarding surveillance videos that do not show

anything relevant to this case and would therefore be inadmissible. The report also

. contains private information about the owners of the surveillance equipment.

- Incident No. 093330363.130 The defendant objects to the release of this report

because it contains private information regarding the surveillance equipment and
the content of the video was. determined not to have anything of relevance in it -
and would theréfote be inadmissible at trial.

Incident No. 093330363.131 The defendant objects to release of this report
because it pertains to an on-going investigation.

Incident No. 093330363.32 The defendant objects to the release of this reportl
because it contains the statements of witnessés and of a suspect and defendant. -
There has been no CrR 3.5 hca}ing and-the statements have not been ruled as
admissible.

Incident No. 093330363.133 The defendant objects to the release of this report

because it contains private information regarding cell phone numbers,

Incident No. 093330363.134. The defendant objects to the release of this report.

because it contains private cell phone numbers.

Incident No. 093330363.135 The defendant objects to the release of this report

because it contains private cell phone numbers.-

Incident No. 093330363.136 The defendant objects to the release of this report
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because it contains the results of forensic analysis of fingerprints.

Incident No. 093330363.137 The defendant objects to.the release of this report

because it contains private cell phone numbers,

Incident No. 093330363.138  The defendant objects to release of this repbrt
because it .contains the address of a suspect or potential witness and release would
invade that person's privacy. It also has information regarding witness

identifications that have not been ruled upon as admissible in court.” -

Incident No. 093330363.139 The defendent objects to release of this. report
because it contains the address of a suspect or potential witness and release would
invade that person’s privacy and containing hearsay, inadmissible opinion
information and It also contains personal information that is not pertinent to
these cases, ihcludin_g information regarding medical conditions of a person
named in.the report. It contains information regarding protected jail records and

information concerning defendant interviews.

Incident No. 093330363.140 Defendant objects to thg.releasc of any statements,

notes regérding statements, and transcripts of statements. RPC 3.6 Guidelines I

" (5) & (6); Bench Press Bar Guidelines 2(a), (b) and (d) and as part of the ongding

investigation. RCW 42.56.240. Additionally, counsel’ review reveals that during

law enforcement questioping the interviewee was frequcntly challenged as being

" untruthful and asked to comment on the credibility and actions of others. These

interviews contain unsubstantiated speculation and inadmissible hearsay evidence.
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Incident No. 093330363.141 Defendant objects as protected information under
the on-going investigation exemption. .

Tncident_ No. 093330363.142 Defendant objects to the release of personal phone
number /pen registration data.

Incident No. 093330363.143 Defendant objects to the release of personal phone

number /pen registration data.

- Incident No. 093330363.144 The defendant objects to release of this report

because it contains the address of a suspect or potential witness and release would
invade that person.’s privacy. It also has information regarding addresses for

search warrant activities that are not at issue in this case.

Incident No. 093330363.145 .The defendant objects to release of this report
because it contains the address or otﬁer persdnal informétion of a suspect or
potential witness and release would invade that person’s privacy. This report is
also exempt because it concerns the collectiox; of items to be tested, testing or
results of forensic testing. RCW 42.56.240 (investigative results) RPC 3.6

Guidelines I (3); Bench Press Bar Guidelines 2(c).

Incident No. 093330363.146 The defendant objects to release of this report
because it contains the address or other personal information of a suspect or

potential witness and release would invade that person’s privacy. This report is

also exempt because it concerns the collection of items to be tested, testing or

results of forensic testing, RCW 42.56.240 (investigative results) RPC 3.6
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gr;EMORANDUM RE:OBJECTIONS TO PCSO DOCUMENTS -

Guidelines I (3); Bench Press Bar Guidelines 2(c).

Incident No. 093330363.147 This report is also exempt because it concerns the

collection of items to be tested, testing or results of forensic testing. RCW

42.56.240 (investigative results) RPC 3.6 Guidelines 1 (3); Bench Press Bar

" Guidelines 2(c) and includes private telephone numbers.

Incident No. 093330363.148 This report is also exempt because it concerns the

collection of items to be tested, testing or results of forensic .testing. RCW

- 42.56.240 (investigative results) RPC 3.6 Guidelines 1 (3); Bench Press Bar

Guidelines 2(c).

Incident No. 093330363.149 The defendant objects to release of this repert

because it contains the address or other personal information of a suspect or

~ potential witness and release would invade that person’s privacy.

, Incident No. 093330363.151 Defendant objects to the release of any statements,

notes regardirig statements, and transcripts of Statemen'ts. RPC 3.6 Guidelines I
(5) & (6); Bénch Press Bar Guidelines 2(a), (b) ana (d) and as part of the ongoing
investigation. RCW 42.56.24(_). Additionally, counsel’ review reveals that during
law enforcement questioning fhe‘interviewee was freqﬁently challenged as being
untruthful and asked to comment on the credibility anci actions of othe.rs.' These

interviews contain unsubstantiated speculation and inadmissible hearsay evidence.

Incideﬁt No. 093330363.155 The defendant objects to release of this report

" because it contains the address or other personal information of a suspect or
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potential witness and release would invade that person’s priVacy. This report is
also exempt because it concerns the collection of items to be tested, testing or
results of forensic testing. RCW 42.56.240 (investigative results) RPC 3.6

Guidelines I (3); Bench Press Bar Guidelines 2(c).

12, Case Summary ‘

' Defendant ‘objects to the release of the case summary log under the ongoing .
investigation exception. The summary incorporates includes inadmissible
hearsay and speculation and includes officer opinions and assumptions that

would deny defelndant a fair trial.

J‘-:

13. Major Incident Log’

Defendant objects to the release of the major incident log under the ongoing

investigation exception,
14. Photo Lineup

The photomontages are made from booicing photographs, booking photographs
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are protected from disclosure. Cg\%{lgs, supra; RCW70.48.100.

CONCLUSION

Defendant respectfully requests that after congucting an in camera review the
Court deny the release of the docﬁments as being protected by law and because they
will deny the defendant a fair trial by an impartial jury. ‘
Respectfully Submitted this 13™ day of may, 2010.

-

DEPARTMENT OF ASSIGNED COUNSEL

By

Mary Kay High, WSBA No. 20123
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